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Project Agreement

Sheridan College HMC Phase 2 Project Redacted Version

THIS PROJECT AGREEMENT is made as of the day of October, 2014.

BETWEEN:
THE SHERIDAN COLLEGE INSTITUTE OF TECHNOLOGY AND
ADVANCED LEARNING, a college of applied arts and technology established
pursuant to Ontario Regulation 34/03 passed under the authority of the Ontario
Colleges of Applied Arts and Technology Act, 2002
(the “College”)

AND:
2433486 ONTARIO INC., [REDACTED]
(“Project Co”)

WHEREAS:

A. The College, with the assistance of Ontario Infrastructure and Lands Corporation (“10”),

wishes to procure the design, construction and financing of the Facility (the “Project”).

B. The College and Project Co wish to enter into this project agreement (the “Project
Agreement”) which sets out the terms and conditions upon which Project Co shall
perform the Works.

C. The overriding priorities of the College in entering into and implementing this Project
Agreement are to achieve complete design and construction of the Facility in order to
enhance the College’s ability to carry out its responsibilities under the Ontario Colleges
of Applied Arts and Technology Act, 2002 (Ontario) (the “Act”) and to provide first-rate
post-secondary educational services.

D. The Project will proceed as an alternative financing and procurement project and
complies with the principles set out in MEDEI’s Building a Better Tomorrow: An
Infrastructure Planning, Financing and Procurement Framework for Ontario’s Public
Sector (the “IPFP Framework?”).

E. The IPFP Framework establishes 5 fundamental principles which guide the financing and
procurement of public infrastructure projects in Ontario:

1. The public interest is paramount.
2. Value for money must be demonstrable.
3. Appropriate public control/ownership must be preserved.
4, Accountability must be maintained.
Confidential Page 1
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5. All processes must be fair, transparent and efficient.

F. The IPFP Framework states that, consistent with the principle of appropriate public
ownership/control, public ownership of assets will be preserved in the public sector.

G. The College is established by Ontario Regulation 34/03 as a college of applied arts and
technology pursuant to Section 2(1) of the Act. Pursuant to Section 2(4) of the Act, the
College is an agency of the Crown.

H. With a view to ensuring that both Parties are able to properly and effectively discharge

their respective duties, functions and responsibilities under Applicable Law, it is the
intent that the College and Project Co work collaboratively, responsibly and
cooperatively throughout the Project Term.

NOW THEREFORE in consideration of the mutual covenants and agreements of the Parties
hereinafter contained and for other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the Parties covenant and agree as follows:

1. DEFINITIONS AND INTERPRETATION

1.1  Definitions and Interpretation

@ This Project Agreement shall be interpreted in accordance with Schedule 1 — Definitions
and Interpretation.

(b) This Project Agreement is comprised of this executed agreement and the following
documents, all of which are hereby incorporated by reference into and form part of this
Project Agreement:

Schedule No. Description
Schedule 1 - Definitions and Interpretation
Schedule 2 - Completion Documents
Schedule 3 - Site
Schedule 4 - Lenders’ Direct Agreement
Schedule 5 - Construction Contractor’s Direct Agreement
Schedule 6 - Independent Certifier Agreement
Schedule 7 - Subcontractor’s Direct Agreement
Schedule 8 - Project Co Parties
Schedule 9 - Key Individuals
Schedule 10 - Review Procedure
Schedule 11 - Design Quality Plan and Construction Quality Plan
Schedule 12 - Performance Guarantee of Construction Guarantor
Schedule 13 - Project Co Proposal Extracts
Schedule 14 - Outline Commissioning Program
Schedule 15 - Output Specifications
Schedule 16 - Title Encumbrances
Schedule 17 - Works Report Requirements
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Schedule 18 - Communications Protocol
Schedule 19 - INTENTIONALLY DELETED
Schedule 20 - Procurement Monitoring and Implementation Plan
Schedule 21 - INTENTIONALLY DELETED
Schedule 22 - Variation Procedure
Schedule 23 - Compensation on Termination
Schedule 24 - Financial Model
Schedule 25 - Insurance and Performance Security Requirements
Schedule 26 - Record Provisions
Schedule 27 - Dispute Resolution Procedure
Schedule 28 - Standby Letter of Credit
Schedule 29 - Refinancing
Schedule 30 - Insurance Trust Agreement
Schedule 31 - Project Co Information
(©) The documents comprising the Project Agreement are complementary and what is called

(d)

(€)

()

(9)

for by any one of them shall be interpreted as if called for by all, except in the event of
ambiguities, conflicts or inconsistencies, in which case Section 1.2 shall apply.

Except for those parts of Project Co’s proposal which are incorporated by reference into
this Project Agreement by the Project Co Proposal Extracts, on Financial Close the
Request for Proposals and Project Co’s proposal shall be superseded entirely by this
Project Agreement and rendered null and void, and shall not be relied upon or used by
Project Co, the College or any other person (including any other person pursuant to
Schedule 27 — Dispute Resolution Procedure or any arbitral body or any court) in any
way to interpret or qualify the scope of the Works, any obligations or liabilities of Project
Co, or anything else contained in this Project Agreement.

Unless it is specifically provided that a consent, approval or satisfaction is in the sole
discretion of the College, no consent, approval or satisfaction of the College or the
College Representative shall be unreasonably withheld or delayed.

Unless it is specifically provided that a consent, approval or satisfaction is in the sole
discretion of Project Co, no consent, approval or satisfaction of Project Co or the Project
Co Representative shall be unreasonably withheld or delayed.

The organization of the Output Specifications into divisions, sections and parts shall not
control Project Co in dividing the Works among the Project Co Parties or in establishing
the extent of the Works to be performed by a trade.
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1.2 Conflict of Terms

@ In the event of ambiguities, conflicts or inconsistencies between or among any of the
provisions of this Project Agreement, the provisions shall govern in the following order
of precedence with each taking precedence over those listed subsequently:

() the provisions of amendments in writing to this Project Agreement signed by the
Parties and Variation Confirmations shall govern and take precedence only over
those specific provisions of this Project Agreement expressly amended thereby;

(i) any provision establishing a higher standard of safety, reliability, durability,
performance or service shall take precedence over a provision establishing a
lower standard of safety, reliability, durability, performance or service;

(iii)  the body of this Project Agreement;
(iv)  Schedule 1 — Definitions and Interpretation;
(v) Schedule 27 — Dispute Resolution Procedure;
(vi)  Part 4 of Schedule 15 — Output Specifications;
(vii)  Schedule 15 — Output Specifications (excluding Part 4);
(viii)  Schedule 25 — Insurance and Performance Security Requirements;
(ixX)  Schedule 22 — Variation Procedure;
x) Schedule 10 — Review Procedure;
(xi)  Schedule 14 — Outline Commissioning Program;
(xii)  Schedule 11 — Design Quality Plan and Construction Quality Plan;
(xiii)  Schedule 29 — Refinancing;
(xiv)  Schedule 23 — Compensation on Termination;
(xv)  Schedule 26 — Record Provisions;
(xvi) the other Schedules in the order in which they are listed in Section 1.1(b); and
(xvii) Schedule 13 — Project Co Proposal Extracts.
(b) Subject to Section 1.2(a), if the ambiguity, conflict or inconsistency is between a
provision of general application and a provision that applies only to a specific part of the

Works, the provision that applies to the specific part of the Works shall govern for that
specific part of the Works.
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(©

(d)

13
(@)

14
(a)

2.1

(@)

2.2
(@)

If any ambiguity, conflict or inconsistency is not readily resolved by Section 1.2(a) and
1.2(b), then Project Co or the College, upon discovery of same, shall immediately give
notice to the College Representative. The College Representative shall, within 10
Business Days after such notice, make a determination of which provision governs and
give notice of such determination, in writing, to Project Co.

The College and Project Co shall comply with the determination of the College
Representative pursuant to this Section 1.2 unless the College or Project Co disputes the
decision of the College Representative in which event such Dispute may be referred for
resolution in accordance with Schedule 27 — Dispute Resolution Procedure.

Conflict of Documents

In the event of any ambiguities, conflicts or inconsistencies between this Project
Agreement and the Lenders’ Direct Agreement, the Lenders’ Direct Agreement shall
prevail. Notwithstanding the forgoing, if there is any right or remedy in favour of the
College set out in the Lenders’ Direct Agreement or any part thereof which is not set out
or provided for in the Project Agreement, such additional right or remedy shall not
constitute an ambiguity, conflict or inconsistency.

Legal Requirements

Whenever standards of Applicable Law differ, the most stringent standards shall govern.
COMMERCIAL CLOSE AND FINANCIAL CLOSE

Effective Date

The provisions of Sections 1.1, 1.2, 1.4, 2.1, 2.2, 2.3, 2.4, 3.1, 4.15 t0 4.20, 5 to 15, 16.5,
17 to 23, 25 to 29, and 39 to 51 and Schedules 1, 2, 8 to 13, 16, 18, 19, 22, and 24 to 28
of this Project Agreement will come into effect on the date of this Project Agreement
(“Commercial Close”). All other provisions and schedules will come into effect only on
Financial Close.

Standby Letter of Credit

On the date of this Project Agreement, Project Co shall deliver, or cause to be delivered,
to the College an irrevocable standby letter of credit (the “Standby Letter of Credit”) in
the amount of ${REDACTED] substantially in the form of Schedule 28 — Standby Letter
of Credit. Project Co may, with the consent of the College, which consent may be
withheld in the sole discretion of the College, provide multiple irrevocable standby letters
of credit delivered from the National Bank of Canada as approved and confirmed by the
College (each a “Letter of Credit Provider”) in an amount totalling ${REDACTED]
and each substantially in the form of Schedule 28 — Standby Letter of Credit. For the
purposes of this Section 2.2, each of the multiple irrevocable standby letters of credit is
referred to as a Standby Letter of Credit.
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(b)

(©)

(d)

23
(@)

(b)

(©)

Unless a Standby Letter of Credit is drawn by the College in accordance with the
provisions of this Project Agreement, the College shall release and deliver the Standby
Letter(s) of Credit to Project Co on Financial Close.

Project Co shall ensure that the Standby Letter(s) of Credit (and any replacement
therefor) is renewed prior to its expiry date if, as at such date, Financial Close will not, or
may reasonably be expected not to, have occurred.

If Project Co delivers multiple Standby Letters of Credit from multiple Letter of Credit
Providers in accordance with Section 2.2(a) with the delivery of multiple Standby Letters
of Credit by Letter of Credit Providers, Project Co acknowledges and agrees that:

() The College may draw upon any Standby Letter of Credit provided by any Letter
of Credit Provider in any specified rateable amount;

(i)  The College may draw on any Standby Letter of Credit provided by any Letter of
Credit Provider in a disproportionate amount to such Letter of Credit Providers’
contribution to security;

(ili)  The College may draw upon any Standby Letter of Credit provided by any Letter
of Credit Provider even in the event that such Letter of Credit Provider is no
longer a Project Co Party; and

(iv)  The provision of multiple Standby Letters of Credit shall not in any way prejudice
or adversely affect the rights of the College to draw on the Standby Letter(s) of
Credit in accordance with this Project Agreement, including in a circumstance
where the default giving rise to the College’s right to draw on the Standby
Letter(s) of Credit is not the result of any act or omission of the Letter of Credit
Provider(s) whose Standby Letter of Credit is drawn upon.

Financial Close

No later than 30 days prior to the Financial Close Target Date, Project Co will deliver to
the College drafts of all documents referred to in Section 1 of Schedule 2 - Completion
Documents.

On or before the Financial Close Target Date:

Q) Project Co shall deliver to the College the documents referred to in Section 1 of
Schedule 2 - Completion Documents; and

(i) the College shall deliver to Project Co the documents referred to in Section 2 of
Schedule 2 - Completion Documents.

If Project Co fails to deliver to the College any of the documents referred to in Section 1
of Schedule 2 - Completion Documents by the Financial Close Target Date (other than as
a direct result of a breach by the College of its obligations under Section 2.3(b)(ii)) and
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(d)

(€)

2.4

(@)

(b)

the College does not waive such requirement, the College will be entitled to draw on the
Standby Letter of Credit immediately and to retain the lesser of (A) the full amount of the
Standby Letter of Credit, and (B) the difference between the Guaranteed Price and the
price that the College is able to obtain from another contractor for the Works, together
with all costs reasonably incurred by the College to enter into binding agreements with
such other contractor, and to retain the proceeds thereof as liquidated damages, and may
terminate this Project Agreement in its entirety by written notice having immediate
effect. The Parties agree that such liquidated damages are not a penalty but represent a
genuine and reasonable pre-estimate of the damages that the College will suffer as a
result of the happening of the specified event. Such payment shall constitute full and
final settlement of any and all damages that may be claimed by the College as a result of
Project Co not achieving Financial Close. The Parties agree that such liquidated damages
shall be payable whether or not the College incurs or mitigates its damages, and that the
College shall not have any obligation to mitigate any such damages.

As contemplated under Section 10.3.2 of the Request for Proposals, Project Co shall, no
later than 10 days following the receipt of written instructions from the College given on
or after Financial Close, pay the Design and Bid Fee amount plus, for clarity, any
applicable HST, to each of the eligible unsuccessful Proponents (as that term is defined in
the Request for Proposals) as directed by the College. If Project Co is directed to pay the
Design and Bid Fee to fewer than two Proponents, then Project Co shall revise the
Financial Model prior to Financial Close to reflect such reduction.

If the College fails to deliver to Project Co any of the documents referred to in Section 2
of Schedule 2 - Completion Documents by the Financial Close Target Date (other than as
a direct result of a breach by Project Co of its obligations under Section 2.3(b)(i)) and
Project Co does not waive such requirement, Project Co will be entitled to the return of
the Standby Letter of Credit and to terminate this Project Agreement in its entirety by
written notice having immediate effect.

Disruption in Financial Markets

If Financial Close cannot be achieved by the Financial Close Target Date by reason
solely of a Severe Market Disruption, subject to Project Co's obligation to renew the
Standby Letter of Credit pursuant to Section 2.2, the Financial Close Target Date will be
extended until the date falling 10 Business Days (or such other period as the Parties
agree, acting reasonably) after the date on which such Severe Market Disruption ceases.

If a Severe Market Disruption exists, then, at any time before such Severe Market
Disruption ceases and prior to Financial Close, the College may in its sole discretion
either:

Q) terminate this Project Agreement in its entirety by written notice having
immediate effect; or

(i) direct Project Co to assign to the College and the College will assume:
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(©)

3.1

(@)

(b)

(©)

(d)

(A)  the Project Agreement, and all of Project Co's right, title and interest in the
Project Data, the Intellectual Property Rights and the Project Co Permits,
Licences, Approvals and Agreements; and

(B)  those contracts between Project Co and any Project Co Party which the
College elects to be assigned.

If the College exercises its rights pursuant to Section 2.4(b), and, provided Project Co
has, if directed, delivered the assignments provided for in Section 2.4(b)(ii)(A) and (B)
above, Project Co will be entitled to the return of its Standby Letter of Credit and to
payment of an amount equal to the Design and Bid Fee pursuant to Section 10.3.2 of the
Request for Proposals [REDACTED]. The College’s obligation to return the Standby
Letter of Credit and to pay such fee shall be contingent on the receipt of a waiver, in form
and substance satisfactory to the College, that such fee represents full and final
satisfaction of any obligation or liability of the College, 10 and any other Government
Entity to Project Co and any Project Co Parties in connection with the Project Agreement
and the Request for Proposals process.

GUARANTEED PRICE
Guaranteed Price and Adjustments

Project Co represents and warrants that the Guaranteed Price, exclusive of HST,
is $IREDACTED], and is equal to the sum of the Cost of the Works and the Cost of the
Financing. The Cost of the Works and the Cost of the Financing are as set out in the
Financial Model.

Project Co represents and warrants that the Project Debt Interest Cost is based upon the
Interest Reference Rate. The Project Debt Interest Cost will be adjusted once on, or
within the 2 Business Days immediately prior to, Financial Close on the basis of the
actual increase or decrease in the Project Debt Interest Cost resulting directly from any
change upward or downward in the Interest Reference Rate as compared to the Interest
Reference Rate as at the RFP Submission Deadline.

The Parties:

() acknowledge that the Project Debt Interest Cost is a component of the Cost of the
Financing and that the Project Debt Interest Cost is subject to adjustment under
Section 3.1(b) as at the date set out in Section 3.1(b); and

(i) acknowledge and agree that subject to adjustments made in accordance with the
provisions of this Project Agreement, the final Guaranteed Price shall be
determined on the basis of such final adjusted Cost of the Financing and the final
adjusted Cost of the Works as of the date of Financial Close.

Subject to the provisions of Section 3.1(c), the Parties agree that the Guaranteed Price
will not be subject to adjustment despite changes in the Works, unless such changes in
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the Works arise pursuant to a Variation Confirmation. The Parties further agree that the
Guaranteed Price will only be adjusted where the Project Agreement specifically and
expressly refers to an adjustment to the Guaranteed Price, and no claim for an adjustment
to the Guaranteed Price on any legal or equitable basis outside of the specific and express
rights to an adjustment of the Guaranteed Price set out in the Project Agreement will be
allowed. In order to be effective, any permitted adjustment to the Guaranteed Price must
be provided for in a Variation Confirmation under Schedule 22 — Variation Procedure.

3.2  Cash Allowances

@ Project Co shall deposit the Cash Allowance Amount into the Cash Allowance Account
no later than one (1) month prior to the scheduled commencement of the Works (as set
out in the Works Schedule) to which the Cash Allowance shall be applied and shall

manage the Cash Allowance Account in accordance with Section 3.2(b).

(b) The Cash Allowance Account shall be managed in accordance with the following
provisions:

() Project Co will hold and manage all monies in the Cash Allowance Account and
shall ensure that such monies earn a rate of interest that is no less than the rate of
interest that is quoted or published by Schedule I Banks in Canada as payable on
interest bearing Canadian dollar demand deposit accounts;

(i) interest earned on the Cash Allowance Account will accrue in the Cash
Allowance Account;

(iii)  Project Co shall provide a reconciliation of the Cash Allowance Account to the
College on a monthly basis;

(iv)  the College shall make deposits into the Cash Allowance Account in the event
that the payment requirements, including applicable HST, for invoices approved
by the College for Cash Allowance Items exceed the then balance of the Cash
Allowance Account prior to approving any such invoices;

(v) if, on the earlier of (A) Final Completion and (B) the Termination Date, there
exists a positive balance in the Cash Allowance Account, such balance will be
paid by Project Co to the College or as the College directs; and

(vi)  the Parties agree to mutually review the operation of the Cash Allowance Account
on a regular basis and make any appropriate modifications to ensure its efficient
operation.

(©) Project Co shall provide monthly reports to the College Representative that include the
following information:

() itemized and aggregate amounts committed to date for all Cash Allowance Items;
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(d)

(€)

()

(9)

(i) itemized and aggregate amounts spent to date for all Cash Allowance Items as
well as the itemized and aggregate amounts spent in the immediately preceding
month for all Cash Allowance Items; and

(iii)  the projected cost of each remaining Cash Allowance Item and the projected
effect of such costs on the Cash Allowance Account.

In addition to the monthly reports described in Section 3.2(c), Project Co shall, on a
monthly basis, provide to the College Representative a request for payment approval
(each, a “Request for Payment Approval”) that includes the following information:

Q) details of all vendor or Project Co Party invoices related to Cash Allowance Items
that are due for payment that month, including relevant supporting
documentation, which shall include copies of all vendor and Project Co Party
invoices;

(i) evidence that the commitment by Project Co to purchase the Cash Allowance
Items has been approved by the College; and

(iii)  any discounts, rebates, refunds, chargebacks, credits, price adjustments and other
allowances available to Project Co in connection with the Cash Allowance Items.

the College shall, within 10 Business Days of receipt of a Request for Payment Approval,
advise Project Co, in writing, whether or not payment of the invoices set out in such
Request for Payment Approval is approved. The College shall only be permitted to
withhold its approval if the College determines that the Request for Payment Approval
does not contain the information that the College requires, acting reasonably, to discharge
its obligations under this Section 3.2. If the College withholds its approval pursuant to
this Section 3.2(e) and subsequently receives the information that the College requires,
acting reasonably, to discharge its obligations under this Section 3.2, it shall, within 10
Business Days of its receipt of such information, provide to Project Co, in writing, the
College’s approval for the invoices set out in the aforementioned Request for Payment
Approval.

If the College approves the payment of the invoices set out in a Request for Payment
Approval, Project Co shall make payment to the relevant vendors or Project Co Parties in
accordance with this Section 3.2. To the extent the invoices and/or payments approved
by the College in accordance with this Section 3.2 in respect of Cash Allowance Items
are in excess of the then current balance in the Cash Allowance Account, the College
shall, in accordance with Section 3.2(b)(iv), pay such excess amount into the Cash
Allowance Account.

Project Co acknowledges and agrees that:

Q) neither it, nor any Project Co Party, shall be entitled to any mark-ups for profit,
overhead or other costs associated with the Cash Allowance Items;
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(i) all discounts, rebates, refunds, chargebacks, credits, price adjustments and other
allowances available to Project Co or any Project Co Party in connection with the
Cash Allowance Items shall be attributed solely to and shall benefit the pricing of
the Cash Allowance Items;

(iii)  all costs and expenses related to the administration of the Cash Allowance
Account, including, without limitation, the preparation of Requests for Payment
Approval and any required reporting, shall be borne by Project Co and shall not
be charged to the Cash Allowance Account; and

(iv)  the Cash Allowance Amount will be deposited and the Cash Allowance Account
will be managed in accordance with the Works Schedule and any costs, expenses
or delays related to funding or managing the Cash Allowance Account are the
responsibility of Project Co.

4. PAYMENT

41  General

@) Subject to the provisions of the Project Agreement (including, for clarity Section 3.1(d))
and in accordance with and subject to Applicable Law respecting holdbacks, the College
shall make the payments set out in this Article 4.

(b) For the purpose of this Project Agreement, payments made by electronic transfer shall be
deemed to have been made on the day and at the time the electronic transfer is initiated,
as confirmed by the initiating bank by a confirmation setting out the transfer number and
the other details of the transfer.

4.2  Acknowledgement by Project Co

@ Project Co acknowledges and agrees with the College that the College is not responsible
for the payment of any base progress payments pursuant to the Design and Construction
Contract nor any legislative holdbacks in respect thereof.

4.3 Lump Sum Payments

@ Subject to Sections 4.4(a) and 4.9, the College covenants and agrees to pay to Project Co
the Substantial Completion Payment and the applicable HST on the Substantial
Completion Payment Date.

4.4 Direction of Substantial Completion Payment

@ Project Co hereby irrevocably directs the College to make any Substantial Completion
Payment, together with applicable HST, to the Lenders’ Agent or as the Lenders’ Agent
may direct, as security for the Financing. The College shall pay the Substantial
Completion Payment as directed by Project Co and shall not accept any redirection
without the consent of the Lenders” Agent. The College will pay the amounts that Project
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45
(a)

(b)

(©)

(d)

Co is entitled to hereunder once the conditions for payment set out in this Project
Agreement, if any, have been satisfied. Project Co acknowledges and agrees that
payment by the College of the Substantial Completion Payment to the Lenders’ Agent in
accordance with this Section 4.4 constitutes payment by the College to Project Co in
satisfaction of the College’s obligation to pay the Substantial Completion Payment to
Project Co under this Project Agreement and in satisfaction of any trust obligation of the
College with respect to such payments under Section 7 of the CLA pursuant to Section 10
of the CLA.

Payment of Legislative Holdback

Subject to Section 4.9, the College covenants and agrees with Project Co to pay to Project
Co the Legislative Holdback on the Legislative Holdback Payment Date or pay to such
party as otherwise directed by Project Co and shall not accept any redirection without the
consent of the person to whom payment is directed. The College agrees to pay the
Legislative Holdback as Project Co may direct in accordance with any such direction.
Project Co acknowledges and agrees that payment by the College of the Legislative
Holdback in accordance with this Section 4.5 as Project Co may direct, constitutes
payment by the College to Project Co in satisfaction of the College’s obligation to pay
the Legislative Holdback to Project Co under this Project Agreement and in satisfaction
of any trust obligation of the College with respect to such payments under Section 7 of
the CLA pursuant to Section 10 of the CLA.

After the issuance of the Substantial Completion Certificate under Section 24.4, Project
Co shall:

() submit an application for payment of the Legislative Holdback amount;

(i) submit a written request for release of the Legislative Holdback, including a
declaration that no written notice of lien arising in relation to the performance of
the Works has been received by it that has not been withdrawn by the lien
claimant;

(iii)  submit a Statutory Declaration CCDC Form 9A (2001); and
(iv)  submit an original WSIB Certificate of Clearance

After the later of (i) the receipt of the documents set out in Section 4.5(b), and (ii) the
expiration of a period of 45 days from the date of publication of the certificate of
substantial performance pursuant to the CLA, the Independent Certifier shall issue a
certificate for payment of the Legislative Holdback.

Prior to the date of the release of the holdback, Project Co shall have removed from the
Site, the Facility and the Existing Facilities all supplies, waste materials, rubbish and
temporary facilities and all personnel except as required to achieve Final Completion or to
correct any remaining Minor Deficiencies.
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(€)

46
(a)

4.7

(@)

4.8
4.9

(@)

Subject to the provisions of Section 17.3 and the removal of claims for lien preserved or
perfected pursuant to the CLA arising in relation to the performance of the Works, the
Legislative Holdback amount authorized by the certificate for payment of the Legislative
Holdback amount is due and payable on the second Business Day following the receipt of
the certificate for payment of the Legislative Holdback amount pursuant to Section
4.5(c).

Completion Holdback

The Completion Holdback may be reduced from time to time as a result of such actions
by Project Co, as confirmed by the Independent Certifier, in accordance with the terms
and conditions of this Project Agreement. To the extent the Completion Holdback is
reduced from time to time, Project Co hereby irrevocably directs the College to pay the
amount of any Completion Holdback reduction, together with applicable HST, to the
Lenders’ Agent or as the Lenders” Agent may direct, as security for the Financing. The
College agrees to pay the Completion Holdback reductions as directed by Project Co and
shall not accept any redirection without the consent of the Lenders’ Agent. Project Co
acknowledges and agrees that payment by the College of the Completion Holdback
reductions in accordance with this Section 4.6(a) as Project Co may direct constitutes
payment by the College to Project Co in satisfaction of the College’s obligation to pay
the Completion Holdback reductions to Project Co under this Project Agreement and in
satisfaction of any trust obligation of the College with respect to such payments under
Section 7 of the CLA pursuant to Section 10 of the CLA.

Withholding of Payment

If because of climatic or other conditions reasonably beyond the control of Project Co,
there are items of work that cannot be performed, payment in full for that portion of the
Works which has been performed, as certified by the Independent Certifier, shall not be
withheld or delayed by the College on account thereof, but the College may withhold,
until the remaining portion of the Works is finished, only such amount that the
Independent Certifier determines is sufficient and reasonable to cover the cost of
performing such remaining Works.

INTENTIONALLY DELETED
Compensation on Termination

If this Project Agreement is terminated pursuant to Sections 34.3(a), 35.2(a)(ii), 36.1,
36.2 or 36.3, then:

M Schedule 23 - Compensation on Termination shall apply and the College shall pay
Project Co any applicable compensation on termination; and

(i) the provisions of Sections 4.3 through 4.6, inclusive, shall no longer apply.
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(b)

4.10

(@)

411

(@)

412

(@)

4.13

(@)

Project Co hereby irrevocably directs the College to make any Compensation Payment to
the Lenders’ Agent, or as the Lenders’ Agent may direct, as security for the Financing.
The College shall pay the Compensation Payment as directed by the Lenders’ Agent and
shall not accept any redirection without the consent of Lenders’ Agent. The College will
pay the Compensation Payment in accordance with the provisions of Schedule 23 -
Compensation on Termination. Project Co acknowledges and agrees that payment by the
College of the Compensation Payment to the Lenders’ Agent in accordance with this
Section 4.9 constitutes payment by the College to Project Co in satisfaction of the
College’s obligation to pay the Compensation Payment to Project Co under this Project
Agreement and in satisfaction of any trust obligation of the College with respect to such
payments under Section 7 of the CLA pursuant to Section 10 of the CLA.

Payment Due under Insurance Policies

In the event of loss or damage occurring where payment becomes due under the property
and boiler insurance policies, payments shall be made in accordance with the provisions
of the Insurance Trust Agreement.

HST

The College covenants and agrees to pay to Project Co the HST that may be exigible with
respect to any payments made by the College to Project Co hereunder.

Set-Off
The Parties agree that their rights of set-off at law or in equity are limited to the right of:

() the College to set off against any amounts otherwise due to Project Co pursuant to
the terms of this Project Agreement, any amounts (including, without limitation,
any amounts payable in accordance with Article 44) which are due to the College
by Project Co pursuant to the terms of this Project Agreement or by the
Construction Guarantor pursuant to Schedule 12 — Performance Guarantee of
Construction Guarantor; and

(i) Project Co to set off against any amounts otherwise due to the College pursuant to
the terms of this Project Agreement, any amounts (including, without limitation,
any amounts payable in accordance with Article 44) which are due to Project Co
by the College pursuant to the terms of this Project Agreement.

Effect of Payment

Subject to Section 38.2, no payment hereunder shall be construed as an acceptance or
approval of incomplete, defective or improper performance by Project Co of any of its
obligations under this Project Agreement, nor shall it operate to relieve Project Co from
the performance of any of its obligations under this Project Agreement which have not
been performed.
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4.14

(@)

4.15

(@)

(b)

(©)

4.16

(@)

4.17

(@)

(b)

No Other Entitlement

Project Co shall not be entitled to any payments, compensation, rights, remedies, benefits
or entitlements under or in connection with this Project Agreement, except as specifically
and expressly set out in this Project Agreement.

Taxes

All amounts specified in this Project Agreement, including, for clarity, any compensation
payable on termination, are expressed exclusive of any Taxes payable pursuant to
Applicable Law by the College. For clarity, the College shall not be required to pay any
interest and/or penalties that are imposed on or assessed against Project Co or any Project
Co Party for non-compliance with Applicable Law. If Project Co is required by
Applicable Law to collect any such Taxes from the College, the College shall pay such
Tax to Project Co simultaneously with the amount to which such applicable Tax relates
or applies.

The College shall pay, when due and payable, all property taxes or payments in lieu of
property taxes that are assessed in respect of ownership or use of the Site, the Facility or
the Existing Facilities.

The College shall pay all applicable HST properly payable in accordance with the Excise
Tax Act (Canada) by the College upon and in connection with payments by the College to
Project Co under this Project Agreement.

Changes in Scope of Taxation

If, as a result of a Change in Law, the application of Taxes under Part IX of the Excise
Tax Act (Canada) or any provincial sales tax legislation changes with respect to the
provision of any goods or services by Project Co in connection with the performance of
the Works, the College and Project Co agree to co-operate to determine how such change
affects their respective obligations under this Agreement.

Information and Assistance Provided by Project Co

Project Co shall, at the College’s request and cost, assist the College in applying for and
obtaining all remissions and credits of Taxes to which the College is entitled.

The College may apply for a global or general exemption, waiver, remission or refund of
some or all Taxes which may otherwise be applicable in relation to this Project
Agreement. Project Co shall, at the College’s cost, assist the College in making any
applications for such global or general exemption, waiver, remission or refund and shall
provide the College with such documentation as the College may reasonably require to
support such application and, in any event, shall provide such consent as the College may
require. Any exemption, waiver, remission, refund or other recovery of Taxes obtained
by the College through such application shall accrue to the sole benefit of the College.
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(©

4.18

(@)

4.19

(@)

4.20
(@)

(b)

Project Co will provide the College with any information reasonably requested by the
College from time to time in relation to any Taxes chargeable by Project Co in
accordance with this Project Agreement and payable by the College to Project Co from
time to time.

Residency — Income Tax Act (Canada)

Project Co shall not undertake any action or transaction that, if undertaken, would cause
or result in Project Co becoming a Non-Resident without the College’s prior written
consent, which consent may be withheld in the College’s sole discretion.

Taxes — General

Project Co shall not, without the prior written consent of the College (which consent may
be withheld in its sole discretion), undertake any action or transaction that, if undertaken,
would cause the College to have (or result in the College having) any obligation to
deduct, withhold or remit any Taxes that are required by Applicable Law to be deducted,
withheld or remitted from any amounts paid or credited to Project Co or any Project Co
Party under this Project Agreement or under any other Ancillary Document.

Taxes — Indemnity

If (i) Project Co becomes a Non-Resident, or (ii) the College is or becomes required by
Applicable Law to deduct or withhold any amount in respect of Taxes on or in respect of
any amounts paid or credited to Project Co or a Project Co Party by the College under the
Project Agreement or under any of the Project Documents, then the College shall be
entitled to make any applicable deductions or withholdings required by Applicable Law
from any amount paid or credited or to be paid or credited to Project Co or a Project Co
Party on or after the date on which (A) Project Co or the Project Co Party becomes a
Non-Resident and at all times while it remains a Non-Resident; or (B) the College is
required by Applicable Law to deduct or withhold amounts in respect of any such
amounts , in each case, in respect of all Taxes that are required by Applicable Law to be
deducted or withheld from amounts paid or credited to a Non-Resident or otherwise as
required by Applicable Law; and all amounts paid or credited by the College under this
Project Agreement or under any other Ancillary Document to Project Co or a Project Co
Party shall be paid or credited net of such deductions or withholdings.

If (i) Project Co becomes a Non-Resident, or (ii) the College is or becomes required by
Applicable Law to deduct or withhold any amount in respect of Taxes on or in respect of
any amounts paid or credited to Project Co or a Project Co Party by the College under the
Project Agreement or under any of the Project Documents, Project Co shall, in each case,
indemnify and hold harmless the College for (A) the full amount of all Taxes
(“Indemnifiable Taxes”) that arise, are imposed on or are required to be paid by the
College in respect of any amounts paid or credited by the College to Project Co or any
Project Co Party under this Project Agreement or under any other Ancillary Document as
a result of either of the foregoing items less any amount withheld or deducted by the
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5.1

(@)

()

6.1
(@)

College in respect of such Taxes, and (B) any liability payable or incurred in connection
with Indemnifiable Taxes (including penalties, interest and reasonable expenses
associated with Tax compliance, reporting and contesting such liability for Indemnifiable
Taxes, including reasonable professional expenses payable or incurred in connection
therewith) arising from or with respect to Indemnifiable Taxes, whether or not they were
correctly or legally asserted (“Associated Liabilities”). Payment under this
indemnification shall be made within 30 days from the date the College makes written
demand for it. A certificate containing reasonable detail as to the amount of
Indemnifiable Taxes and Associated Liabilities submitted to Project Co by the College
shall be conclusive evidence, absent manifest error, of the amount due from Project Co to
the College. The College shall be entitled to exercise its rights of set-off under Section
4.12 against any amounts owing under this indemnification.

SCOPE OF AGREEMENT
Scope of Agreement

Project Co shall undertake the Project and perform the Works in accordance with and
subject to the provisions of this Project Agreement.

Project Co shall exercise its rights and perform its obligations at its own cost and risk
without recourse to the College or the Province, except as otherwise provided in this
Project Agreement. Project Co’s sole recourse with respect to the subject matter of the
Project Agreement shall be to the College.

REPRESENTATIONS AND WARRANTIES
Project Co Representations and Warranties

Project Co represents and warrants to the College that as of the date of this Project
Agreement:

() Project Co [REDACTED] has all the requisite corporate power and authority to
own its properties and assets, to carry on its business as it is currently being
conducted, and to enter into this Project Agreement and to perform its obligations
hereunder;

(i) Project Co and the Project Co Parties, collectively, have extensive experience and
are knowledgeable in the design and construction of post-secondary education
facilities and have the required ability, experience, skill and capacity to perform
the Works in a timely and professional manner as set out in this Project
Agreement;

(iii)  Project Co has the requisite power, authority and capacity to execute and deliver
and perform this Project Agreement, and to do all acts and things, and execute,
deliver and perform all other agreements, instruments, undertakings and
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(iv)

(v)

(vi)

(vii)
(viii)

(ix)

documents as are required by this Project Agreement to be done, executed,
delivered or performed,;

no steps or proceedings have been taken or are pending to supersede or amend the
constating documents, articles or by-laws of Project Co in a manner that would
impair or limit its ability to perform the obligations of Project Co under this
Project Agreement;

this Project Agreement has been duly authorized, executed, and delivered by
Project Co and constitutes a legal, valid, and binding obligation of Project Co,
enforceable against Project Co in accordance with its terms, subject only to:

(A)  limitations with respect to the enforcement of remedies by bankruptcy,
insolvency, moratorium, winding-up, arrangement, reorganization,
fraudulent preference and conveyance and other laws of general
application affecting the enforcement of creditors’ rights generally; and

(B)  general equitable principles and the fact that the availability of equitable
remedies is in the discretion of a court and that a court may stay
proceedings or the execution of judgments;

the execution, delivery, and performance by Project Co of this Project Agreement
does not and will not violate or conflict with, or constitute a default under:

(A) its constating, formation or organizational documents, including any by-
laws;

(B) any Applicable Law; or

(C) any covenant, contract, agreement, or understanding to which it is a party
or by which it or any of its properties or assets is bound or affected,;

no Project Co Event of Default has occurred and is continuing;

all of the information regarding Project Co set out in Schedule 31 — Project Co
Information is true and correct in all material respects;

there are no actions, suits, proceedings, or investigations pending or threatened
against Project Co or, to Project Co’s knowledge, any Project Co Party at law or
in equity before any Governmental Authority or arbitral body (whether or not
covered by insurance) that individually or in the aggregate could result in any
material adverse effect on the business, properties, or assets, or the condition,
financial or otherwise, of Project Co or in any impairment of its ability to perform
its obligations under this Project Agreement, and Project Co has no knowledge of
any violation or default with respect to any order, writ, injunction, or decree of
any Governmental Authority or arbitral body that could result in any such
material adverse effect or impairment;
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(x)

(xi)
(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

(xix)

(xx)

Project Co has carefully reviewed the whole of this Project Agreement, and all
other documents made available to Project Co by or on behalf of the College, and,
to Project Co’s knowledge, nothing contained herein or therein inhibits or
prevents Project Co from completing the Works or performing the Works in
accordance with this Project Agreement in a good and safe manner so as to
achieve and satisfy the requirements of this Project Agreement;

Project Co is able to meet its obligations as they generally become due;

Project Co is registered under Division V of Part IX of the Excise Tax Act
(Canada) and its HST registration number is [REDACTED];

the Scheduled Substantial Completion Date is a realistic date and is achievable by
Project Co performing the Works in accordance with this Project Agreement;

Project Co is not a Non-Resident;

Project Co has obtained all necessary Project Co Permits, Licences, Approvals
and Agreements required to commence the Works;

the manager or supervisory personnel Project Co has assigned to the Project are
highly experienced,

Project Co has a sufficient staff of qualified and competent personnel to replace
its designated supervisors, subject to the College’s approval, in the event of death,
incapacity or resignation;

Project Co and certain of the Project Co Parties have conducted inspections of the
Site prior to Commercial Close and an investigation and examination of the
Project Agreement, the Background Information and any other documents made
available to Project Co by the College so as to ascertain the nature or location of
the Works and the Site, the physical conditions of the Site, the interface with the
Existing Facilities and protocols, rules and regulations if any, conditions relating
to the transportation, handling and storage of materials and availability of labour
and the character and availability of equipment, materials and facilities needed to
perform the Works;

Project Co has secured the Financing and is in a position to complete the
Financing on or before the Financial Close Target Date, subject to the satisfaction
of reasonable conditions that are customary in closing financing for projects
similar to the Project;

No Restricted Person has Direct or Indirect Power or Control over any member of
the Project Co Group in relation to the decisions, management, actions or policies
of Project Co or in relation to the operation, management and ownership of the
Project; and
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6.2
(a)

(xxi) To the knowledge of Project Co, no Restricted Person has directly or indirectly,

an Economic Interest in Project Co or the Project.

College Representations and Warranties

The College represents and warrants to Project Co that as of the date of this Project
Agreement:

(i)

(i)

(iii)

(iv)

(v)

(vi)

the College is a corporation without share capital in good standing with the
Ministry of Government Services (Ontario) with respect to the filing of annual
reports and has all the requisite corporate power and authority to own its
properties and assets, to carry on its business as it is currently being conducted,
and to enter into this Project Agreement;

the College is a college of applied arts and technology established pursuant to the
Ontario Colleges of Applied Arts and Technology Act, 2002 (Ontario), is an
agency of the Crown and, subject to Sections 6.2(a)(vi)(C), (E) and (F), as
applicable, has the requisite power, authority and capacity to execute and deliver
this Project Agreement and to bind itself to this Project Agreement, and Project
Co is entitled to rely upon the College’s authority to bind itself in respect of all
other agreements, instruments, undertakings and documents executed and
delivered by the College that are required by this Project Agreement to be
executed and delivered by the College;

subject to Sections 6.2(a)(vi)(C), (E) and (F), the College has the requisite power,
authority and capacity to perform its obligations under this Project Agreement and
to do all acts and things, and execute, deliver and perform all other agreements,
instruments, undertakings and documents as are required by this Project
Agreement to be done, executed, delivered or performed,;

no steps or proceedings have been taken or are pending to supersede or amend the
College’s constating documents, letters patent or by-laws in a manner that would
impair or limit its ability to perform its obligations under this Project Agreement;

subject to Section 6.2(a)(vi)(E), the College has obtained all of the necessary
approvals to enter into and perform its obligations under this Project Agreement;

this Project Agreement has been duly authorized, executed, and delivered by the
College and constitutes a legal, valid, and binding obligation of the College,
enforceable against the College in accordance with its terms, subject only to:

(A)  limitations with respect to the enforcement of remedies by bankruptcy,
insolvency, moratorium, winding-up, arrangement, reorganization,
fraudulent preference and conveyance and other laws of general
application affecting the enforcement of creditors’ rights generally;
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(vii)

(viii)
(ix)

(x)

(B)  general equitable principles and the fact that the availability of equitable
remedies such as specific performance and injunction are not available
against the Province and that a court may stay proceedings or the
execution of judgments;

(C)  statutory limitations of general application respecting the enforceability of
claims against the Province or its property;

(D) Intentionally Deleted;

(E) any terms and conditions as are set out in the approval that has been
provided in connection with this Project Agreement for the purposes of
Section 28 of the Financial Administration Act (Ontario); and

(F)  the powers of the Minister of Finance to effect set offs against amounts
owing by the Province pursuant to Section 43 of the Financial
Administration Act (Ontario);

the execution, delivery, and performance by the College of this Project
Agreement does not and will not violate or conflict with, or constitute a default
under:

(A)  the Act, or any regulations made in respect thereof;
(B)  the Corporations Act, R.S.0. 1990, c. C.38, as amended;
(C)  any Applicable Law;

(D)  any covenant, contract, agreement, or understanding to which it is a party
or by which it or any of its properties or assets is bound or affected; or

(E) its constating or organizational documents;
no College Event of Default has occurred and is continuing;

to the knowledge of the College, there are no actions, suits, proceedings, or
investigations pending or threatened (in writing) against the College at law or in
equity before any Governmental Authority or arbitral body (whether or not
covered by insurance) of which the College has received written notice that
individually or in the aggregate could result in a material adverse effect on the
Project; and

the College has rights of use and access to, on and over the Site and the Facility or
has the requisite power to obtain such rights that are sufficient to enable the
College to grant or cause to be granted to Project Co the licence rights
contemplated in Section 16.1.
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7. BACKGROUND INFORMATION

7.1 No Liability

@) Except as expressly provided in Sections 7.4, 18.2 and 18.3, none of the College, any

College Party or any Government Entity shall be liable to Project Co or any Project Co

Party for, and Project Co or any Project Co Party shall not seek to recover from the

College, any College Party or any Government Entity, any damages, losses, costs,

liabilities or expenses which may arise (whether in contract, tort or otherwise) from the

adoption, use or application of the Background Information by, or on behalf of, Project

Co or any Project Co Party.

7.2 No Warranty
@) Except as expressly provided in Sections 7.4, 18.2 and 18.3:

() none of the College, any College Party or any Government Entity gives any
warranty or undertaking of whatever nature in respect of the Background
Information and, specifically (but without limitation), none of the College, any
College Party or any Government Entity warrants that the Background
Information represents all of the information in its possession or power (either
during the conduct of the procurement process for the Project or at the time of
execution and delivery of this Project Agreement) relevant or material to or in
connection with the Project or the obligations of Project Co under this Project
Agreement or under any of the Project Documents; and

(i) none of the College, any College Party or any Government Entity shall be liable
to Project Co or any Project Co Party in respect of any failure, whether before, on
or after the execution and delivery of this Project Agreement:

(A)  to disclose or make available to Project Co or any Project Co Party any
information, documents or data;
(B)  toreview or update the Background Information; or
(C)  to inform Project Co or any Project Co Party of any inaccuracy, error,
omission, defect or inadequacy in the Background Information.
7.3 No Claims
@ Project Co acknowledges and confirms that:

Q) it has conducted its own analysis and review of the Background Information and
has, before the execution and delivery of this Project Agreement, satisfied itself as
to the accuracy, completeness and fitness for purpose of any such Background
Information upon which it places reliance; and
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7.4

(@)

(b)

8.1
(a)

8.2

(i) except as expressly provided in Sections 7.4, 18.2 and 18.3, it shall not be entitled
to and shall not, and shall ensure that no Project Co Party shall, make any claim
against the College, any College Party or any Government Entity (whether in
contract, tort or otherwise), including, without limitation, any claim in damages,
for extensions of time or for additional payments under this Project Agreement on
the grounds:

(A)  of any misunderstanding or misapprehension in respect of the Background
Information; or

(B) that the Background Information was incorrect or insufficient,

nor shall Project Co be relieved from any of its obligations under this Project
Agreement on any such ground.

Technical Reports

The College agrees that, if at the date of this Project Agreement, except as disclosed in
any Background Information or as otherwise disclosed by the College or any College
Party or known by Project Co or any Project Co Party, any of the information in the
Technical Reports is, to the actual knowledge of the College, incorrect or there is relevant
information in the possession or control of the College that would make any of the
information in the Technical Reports incorrect, then, to the extent that such incorrect
information materially adversely interferes with Project Co’s ability to perform the
Works or materially adversely affects Project Co’s cost of performing the Works, such
incorrect information shall, subject to and in accordance with Schedule 22 — Variation
Procedure, result in a Variation.

For the purposes of Section 7.4(a), “to the actual knowledge of the College” means to the
actual knowledge of the Vice-President, Finance and Administration or the Project
Manager - Major Capital Projects.

PROJECT DOCUMENTS
Project Documents

Project Co shall perform its obligations under, and observe all of the provisions of, each
of the Project Documents to which it is a party, and shall ensure that each Project Co
Party shall perform its obligations under, and observe all of the provisions of, each of the
Project Documents to which such Project Co Party is a party, so as to ensure that other
parties to such Project Documents shall not be entitled to terminate same. In the event
that Project Co receives a notice of default under any of the Project Documents, it shall
promptly, and, in any event, no later than 2 Business Days after receipt thereof, deliver a
copy of such notice of default to the College.

Ancillary Documents
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(@)

(b)

8.3
(@)

Project Co shall not:

() terminate or agree to the termination of all or part of any Ancillary Document,
except pursuant to Sections 47.3 and 48.2 or otherwise to prevent or cure a Project
Co Event of Default (provided that commercially reasonable alternative measures
would not prevent or cure such Project Co Event of Default);

(i) make or agree to any amendment, restatement or other modification or waive or
exercise any of its rights under any Ancillary Document that materially adversely
affects Project Co’s ability to perform its obligations under this Project
Agreement or that has the effect of increasing any liability of the College, whether
actual or potential;

(iii)  breach its obligations (or waive or allow to lapse any rights it may have) or permit
others to breach their obligations (or waive or allow to lapse any rights they may
have) under any Ancillary Document, if any such breach (or waiver or lapse)
would materially adversely affect Project Co’s ability to perform its obligations
under this Project Agreement or that have the effect of increasing any liability of
the College, whether actual or potential; or

(iv)  enter into, or permit the entry into by any other person of, any agreement
replacing all or part of any Ancillary Document, except in the circumstances
referenced in Section 8.2(a)(i),

without the prior written consent of the College, not to be unreasonably withheld or
delayed, provided that, where consent is requested pursuant to Section 8.2(a)(i) or
8.2(a)(iv), such consent shall not be withheld, and shall be provided within a reasonable
time, where the relevant matter referred to in Section 8.2(a)(i) or 8.2(a)(iv) will not
materially adversely affect Project Co’s ability to perform its obligations under this
Project Agreement or have the effect of increasing any liability of the College, whether
actual or potential. In the event of termination or agreement to the termination of all or
part of any Ancillary Document as described in Section 8.2(a)(i), or the entering into of
any agreement replacing all or part of any Ancillary Document as described in Section
8.2(a)(iv), Project Co shall, to the extent applicable, comply with all provisions herein
relating to changes in Subcontractors, including Section 47.3.

Upon the written request of the College or the College Representative, Project Co will
deliver or cause to be delivered to the College or the College Representative a copy of
any notices delivered or received by Project Co under any of the Ancillary Documents.

Changes to Lending Agreements and Refinancing

Subject to the terms of the Lenders’ Direct Agreement, Project Co shall not terminate,
amend or otherwise modify the Lending Agreements, or waive or exercise any of its
rights under the Lending Agreements, if at the time such action is contemplated and
effected, it would materially adversely affect Project Co’s ability to perform its
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8.4
(a)

9.1
(@)

()

(©)

obligations under this Project Agreement or the Project Documents or have the effect of
increasing the liability of the College whether actual or potential, unless such action is a
Permitted Borrowing or a Refinancing effected in accordance with the provisions of
Schedule 29 - Refinancing.

Compliance with Lending Agreements

Project Co shall keep the Lending Agreements in good standing to the extent necessary to
perform its obligations under this Project Agreement and the Project Documents, and
shall ensure that none of the terms and conditions of the Lending Agreements shall
prevent Project Co from performing its obligations under this Project Agreement or the
Project Documents.

COLLEGE RESPONSIBILITIES
General
The College shall, at its own cost and risk:

Q) perform all of its obligations under, and observe all provisions of, this Project
Agreement in compliance with Applicable Law;

(i) obtain, maintain, and, as applicable, renew the College Permits, Licences,
Approvals and Agreements which may be required for the performance of the
Works;

(iii))  comply with all Permits, Licences, Approvals and Agreements in accordance with
their terms; and

(iv)  cooperate with Project Co in the fulfillment of the purposes and intent of this
Project Agreement, provided, however, that the College shall not be under any
obligation to perform any of Project Co’s obligations under this Project
Agreement.

The College shall, and shall cause all College Parties to, take reasonable steps to
minimize undue interference with the provision of the Works by Project Co or any
Project Co Party.

Nothing in this Project Agreement shall in any way fetter the right, authority and
discretion of the College, any College Party or any other Government Entity in fulfilling
its statutory or other functions under Applicable Law, and Project Co understands and
agrees that nothing in this Project Agreement shall preclude the College’s board of
governors from performing, discharging or exercising their duties, responsibilities, and
powers under Applicable Law. Project Co further agrees that it shall comply, and shall
cause all relevant Project Co Parties to comply, with all written directions issued by or on
behalf of the College’s board of governors from time to time subject to Section 29.1(b).
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10. PROJECT CO RESPONSIBILITIES - GENERAL

10.1 Other Business

@ Project Co shall not engage in any activities which are not specifically related to, required
by and conducted for the purpose of the Project without the prior written consent of the

College, in its sole discretion.

10.2 Complete and Operational Facility
@ Project Co shall design, engineer, construct and commission the Facility so as to provide
the College with a complete and operational Facility in accordance with the Output

Specifications and the Project Co Proposal Extracts, all in accordance with and subject to

the terms of this Project Agreement.

10.3 General Responsibilities and Standards
@ Project Co shall, at its own cost and risk, perform and complete the Works:

Q) in accordance with the Works Schedule and, in this regard, shall commence the
Works no later than the day following Financial Close and, subject to adjustment
as provided for in the Project Agreement, (A) achieve Substantial Completion by
the Scheduled Substantial Completion Date; and (B) achieve Final Completion by
the Scheduled Final Completion Date;

(i) in compliance with Applicable Law;

(iii)  so as to satisfy the Output Specifications;

(iv)  in compliance with all Permits, Licences, Approvals and Agreements and so as to
preserve the existence and continued effectiveness of any such Permits, Licences,
Approvals and Agreements;

(v) in accordance with Good Industry Practice and to meet the standards followed by
professionals, manufacturers, contractors and trades who are experienced in work
on post-secondary education facilities that are comparable to the Facility;

(vi) inatimely and professional manner;

(vii)  with due regard to the health and safety of persons and property;

(viii) subject to the other provisions of this Project Agreement, in a manner which will
not impair the ability of and which will enable the College and the College Parties
to comply with Applicable Law; and

(ix)  inaccordance with all other terms of this Project Agreement.
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(b)

11.

111

(@)

(b)

(©)

(d)

(€)

Project Co shall cooperate with the College in the fulfillment of the purposes and intent
of this Project Agreement, provided however that Project Co shall not be under any
obligation to perform any of the College’s obligations under this Project Agreement.

PROJECT CO RESPONSIBILITIES — DESIGN AND CONSTRUCTION
Development of Design

Project Co shall, at its own cost, develop and complete the design of the Facility and all
Design Data in accordance with the requirements of this Project Agreement, including
Schedule 10 — Review Procedure and this Section 11.1.

The further development of the design and the process by which it is progressed must
fully comply with the requirements of this Project Agreement.

The Parties agree that Appendix A to Schedule 10 — Review Procedure is an initial list of
Design Data and other items that will require design review, which Design Data and
other items shall include design, procurement and construction documentation (to a scale
required by the College Design Team) for each of the following:

Q) 50% and 100% design development documentation, being design development
drawings, reports, schedules and specifications progressed from the date of this
Project Agreement with extensive user group input, showing all architectural,
engineering and landscape design information sufficient to allow for the
development of working drawings (the “Design Development Submittals”);

(i) 50%, 75% and 100% working drawing documentation, being construction
drawings, reports, schedules and specifications progressed from the Design
Development Submittals, showing all architectural, engineering and landscape
design information in accordance with the requirements of this Project Agreement
(the “Construction Document Submittals™);

(iii) ~ Permit, Licence, Approval and Agreement drawings (phased, if applicable); and
(iv)  all other documentation required pursuant to Schedule 10 — Review Procedure.

Project Co shall submit to the College Representative for review in accordance with
Schedule 10 — Review Procedure all Design Data and other items listed in Section
11.1(c).

The Design Data and other items listed in Section 11.1(c) must contain, at a minimum,
the following additional information:

Q) identification of the stage of design or construction to which the documentation
relates;
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(f)

9)

(h)

(i)

@)

(k)

(i) all design or construction drawings and specifications necessary to enable the
College Representative to make an informed decision as to whether Project Co is
permitted to proceed pursuant to Schedule 10 — Review Procedure;

(i) for each stage of the design or construction documentation, a schedule identifying
all changes to the relevant documentation that has occurred from the previous
stage of design or construction documentation; and

(iv)  where changes have been submitted, an indication of how the changes meet the
requirements of this Project Agreement.

All design review meetings held by Project Co which the College wishes to attend shall
be held in Mississauga, Ontario unless the College otherwise agrees in writing.

If Project Co commences or permits the commencement of the next level of design or
construction of any part or parts of the Facility prior to being entitled to proceed in
accordance with Schedule 10 — Review Procedure and it is subsequently determined in
accordance with Schedule 10 — Review Procedure or Schedule 27 — Dispute Resolution
Procedure that the design or construction does not comply with this Project Agreement,
then Project Co shall forthwith, at its own cost and risk, undo, remove from the Site
and/or the Existing Facilities, replace and restore, as applicable, any parts of the design or
construction that do not comply with this Project Agreement.

Subject to Section 11.4, neither the College nor any College Party will have any liability:

M if a document submitted by Project Co and reviewed by the College, the College
Representative or the College Design Team results in non-compliance with this
Project Agreement by Project Co or a breach by Project Co of Applicable Law; or

(i) for any loss or claim arising due to some defect in any documents, drawings,
specifications or certificates submitted by Project Co.

Project Co and the College will cooperate with each other in the design review process.
Notwithstanding such cooperation by the College, such review shall not, except as
provided in Section 11.4, constitute acceptance of the Works, and Project Co shall remain
solely responsible for compliance in full with all requirements of this Project Agreement.

Project Co shall allow the College Design Team, at any time, a reasonable opportunity to
view any items of Design Data, which shall be made available to the College
Representative as soon as practicable following receipt of a written request from the
College Representative.

Project Co shall cause the Construction Contractor to establish and maintain a
computerized design database which Project Co and the College Representative may
access remotely by computer to view drawings comprised within the Design Data and to
electronically store and print copies of such Design Data.

Confidential Page 28
Queen’s Printer for Ontario © Copyright 2014 - This document must not be copied or reproduced in any manner

without the written permission of Infrastructure Ontario
MT DOCS 13941806



Project Agreement

Sheridan College HMC Phase 2 Project Redacted Version
11.2  Start-Up Meeting
@) Within 10 Business Days of the date of this Project Agreement, Project Co and the

Design Team shall attend a start-up meeting (the “Start-Up Meeting”) with the College

to set out the design development process in greater detail.

(b) The agenda for the Start-Up Meeting shall include the following:

Q) Project Co’s plan to develop a successful partnership with the College for the
purpose of supporting the College in achieving its vision, mission and objectives;

(i) Project Co’s plan to ensure that the Works are completed in accordance with the
requirements set forth in this Project Agreement;

(i) Project Co’s process to ensure optimum design quality;

(iv)  Project Co’s approach to a fully integrated interior design process that includes
every element of interior finishes, sustainability, FF&E, occupant signage and
wayfinding;

(v) a proposed schedule of Works Submittals which is consistent with the Works
Schedule and which provides for a progressive and orderly flow of Works
Submittals from Project Co to the College Representative to allow sufficient time
for review of each Works Submittal by the College Design Team, taking into
account both the resources available to the College Design Team to conduct such
review and whether delay in the review of the subject matter of the Works
Submittal will have a material impact on Project Co’s ability to progress future
anticipated Works Submittals and the Works in accordance with the Works
Schedule;

(vi)  Project Co’s approach to timing, construction, adjustment and user feedback on
required mock-ups; and

(vii) a communication process that includes an electronic data room and the use of a
computerized document tracking system that has the capacity to report, on
request, the status of all design and construction documentation.]

11.3  Design Workshops
@) In order to obtain user input in the preparation of, and prior to submitting, the Design

Development Submittals and the Construction Document Submittals, the Parties will hold

user group design workshops (the “Design Workshops™) upon the following terms:

Q) the Project Co Representative shall arrange the Design Workshops in consultation
with the College Representative;
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(i) the Parties shall cooperate to develop a reasonable schedule for the Design
Workshops and shall incorporate such schedule into the Works Schedule;

(iii)  Project Co shall circulate to the College Representative an agenda for each of the
Design Workshops no later than 10 Business Days prior to the relevant Design
Workshop;

(iv)  the Design Workshops shall be held in person, except where otherwise agreed by
the Parties, acting reasonably;

(v) Project Co shall maintain minutes of the Design Workshops, including possible
design solutions and changes in design, and, within two Business Days after each
Design Workshop, Project Co shall provide to the College Representative a copy
of the minutes, together with a copy of any notes, comments, sketches, drawings,
tracings, lay-outs, plans or diagrams prepared at the Design Workshop;

(vi)  the College and Project Co agree that the subject matter of the Design Workshops
shall not be regarded as Submittals to which Schedule 10 - Review Procedure
applies, and that the College shall not be bound by the input provided in
connection with the Design Workshops;

(vii)  Project Co shall submit to the College the Design Development Submittals or the
Construction Document Submittals, as applicable, for review pursuant to
Schedule 10 - Review Procedure; and

(viii) the Parties agree that, with respect to the Design Development Submittals and the
Construction Document Submittals, the period for review shall be 15 Business
Days as prescribed in Schedule 10 - Review Procedure.

(b) Prior to the 50% Design Development Submittals, the Parties will hold Design
Workshops with respect to the following matters and any other Design Workshops
required by Project Co, acting reasonably:

M site plan, including traffic, parking, access and landscaping;

(i) space planning and room layouts, including floor plans and circulation diagrams;
(iii)  exterior elevations, including materials, finishes and colours;

(iv)  interior materials, finishes and colours;

(v) millwork and FF&E, including coordination and other details;

(vi)  structural design, including plans and sections;

(vii)  mechanical and electrical systems, including plant layouts and functionality;
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(©)

(d)

(€)

(viit) civil engineering design, including grading and site servicing;
(ix)  information and communications technology integration strategy; and

x) sustainable design and LEED features, including a dedicated sustainability
workshop.

Prior to the 100% Design Development Submittals, the Parties will hold Design
Workshops with respect to the following matters and any other Design Workshops
required by Project Co, acting reasonably:

Q) all items listed in Section 11.3(b) and all items listed in Sections 1.0, 2.0 and 3.0
Appendix A of Schedule 10 — Review Procedure, as required;

(i) physical mock-ups for the College Design Team and user review;
(iii)  interior elevations;

(iv)  millwork/modular casework elevations;

(v) door/hardware functionality;

(vi)  FF&E coordination;

(vii) audio/visual systems and integration; and

(viii) signage and wayfinding.

Prior to each of the 50%, 75% and 100% Construction Documents Submittals, the Parties
will hold Design Workshops with respect to the following matters and any other Design
Workshops required by Project Co, acting reasonably:

Q) millwork details;

(i) ceiling details;

(iii)  office and classroom area layout details;
(iv)  FF&E coordination details; and

(v) signage and wayfinding.

The purpose of the Design Workshops is to facilitate the incorporation of the College
Design Team and user input, involvement and feedback into the Design Data prior to
submission of such Design Data in accordance with Schedule 10 - Review Procedure.

11.4 Performance of Design Obligations
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(@)

(b)

115
(a)

11.6
(a)

(b)

11.7
(a)

In the design and engineering of the Project, Project Co, its consultants and the Project
Co Parties shall, at a minimum, exercise the standard of care normally exercised by
licensed or registered professional architectural and engineering personnel having
specialized knowledge and experience in performing design activities of a similar nature,
scope and complexity.

Project Co shall ensure that all parts of the Works shall, as required by Applicable Law,
be performed or reviewed by licensed or registered professional engineers and architects
registered to practice in the Province of Ontario. Such architects and engineers shall
certify and, if required by Applicable Law, sign and seal, all designs, drawings and
technical reports confirming that they comply with all prevailing design standards and
design practices for such work in the Province of Ontario, all other applicable standards,
Output Specifications and codes, and as otherwise required by Applicable Law.

Works Submittals

Any and all items, documents and anything else required or specified by this Project
Agreement in respect of the Works to be submitted to, reviewed or otherwise processed
by the College prior to Substantial Completion, including any and all subsequent
revisions, amendments and changes thereto, shall be subject to review by the College
pursuant to Schedule 10 — Review Procedure.

Documents at the Site

Project Co shall keep one copy of the current digital files of the Project Agreement,
Project Documents, Works Schedule, submittals, reports, Variation Confirmations,
Project Co Variation Notices, Variation Directives, partnering documents, records of
meetings and all other documents necessary for the administration of the Project at the
Site, all in good order and available to the College, Lenders’ Consultant and College
Representative. Project Co shall keep a daily log available to the College, Lenders’
Consultant and College Representative at all times.

Project Co shall, where practical, keep one copy of current standards and manufacturers’
literature specified in the Project Documents at the Site in good order and available to
College Representative and Lenders’ Consultant and their representatives for the duration
of the Works.

General Construction Obligations
Without limiting Section 10.3:

Q) Project Co is solely responsible for all construction means, methods and
techniques used to undertake the Works and must provide everything (including
labour, plant, equipment and materials) necessary for the construction and
commissioning of the Facility, and all other performance of the Works.
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(i)

(iii)

Project Co shall in a timely and professional manner and in accordance with the
requirements of this Project Agreement:

(A)  construct the Works diligently, expeditiously and in a thorough and
workman-like manner;

(B)  ensure that no works other than the Works under this Project Agreement
are constructed on the Site, the Facility or the Existing Facilities by
Project Co, any Project Co Party or any person for whom Project Co is
responsible at law;

(C)  protect the Works from all of the elements, casualty and damage;

(D)  in respect of plant, equipment, Products and materials incorporated in the
Works, use plant, equipment, Products and materials that:

()] are of a kind that are consistent with the Output Specifications;

(1) are new, of good quality and are used, handled, stored and installed
in accordance with Applicable Law and Good Industry Practice,
including, with respect to health and safety, so as not to be
hazardous or dangerous; and

(1) where they differ from the Output Specifications, have been
substituted with the College’s prior written consent in accordance
with Section 11.17.

Without limiting Project Co’s obligations pursuant to Section 11.11, the Phasing
Requirements or Project Co’s indemnity pursuant to Section 44.1, Project Co
shall, at all times throughout the progress of the Works, be responsible for
maintaining and securing the Site to prevent access onto the Site and the Facility
of any persons not entitled to be there, and the licence granted to Project Co
pursuant to Section 16.1 shall include rights for Project Co to do so.

11.8 Permits, Licences, Approvals and Agreements
@ Project Co shall, at its own cost and risk:

Q) obtain, maintain, and, as applicable, renew all Project Co Permits, Licences,
Approvals and Agreements which may be required for the performance of the
Works;

(i)  except for those obligations which are identified as College obligations in
Appendix 1 of Schedule 1 — Definitions and Interpretation, assume all of the
obligations of the College under the College Permits, Licences, Approvals and
Agreements (and for greater certainty, the Development Approvals); and
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(b)

(©)

11.9
(a)

()

(©)

(d)

(iii)  comply with all Permits, Licences, Approvals and Agreements in accordance with
their terms.

Where any Permits, Licences, Approvals and Agreements have requirements that may
impose any conditions, liabilities or obligations on the College or any College Party,
Project Co shall not obtain or renew such Permits, Licences, Approvals and Agreements
without the prior written consent of the College not to be unreasonably withheld or
delayed, provided that neither the College nor any College Party shall be responsible for
obtaining or for the failure of Project Co to obtain any Permit, Licence, Approval and
Agreement or for the failure of Project Co to renew any College Permit, Licence,
Approval and Agreement. The College shall comply, or shall require compliance, with
any conditions, liabilities or obligations as are imposed on the College or any College
Party by the requirements of any Permit, Licence, Approval and Agreement obtained
with the College consent under this Section 11.8(b).

The College shall provide Project Co with such information and administrative assistance
as Project Co may reasonably require in relation to the Permits, Licences, Approvals and
Agreements. In respect of Section 11.8(a)(ii), the College shall: (i) provide Project Co
with relevant information and copies of notices received under the applicable College
Permits, Licences, Approvals and Agreements and (ii) execute any documents under the
applicable College Permits, Licences, Approvals and Agreements which Applicable Law
dictates that only the College can execute.

Protection of Work and Property

Project Co shall protect the Works and the property of the College at the Site, including
the Existing Facilities, from damage which may arise as a result of Project Co’s
operations under this Project Agreement, and shall be responsible for such damage,
except damage which occurs as a result of acts or omissions by the College or any
College Party.

Should Project Co, in the performance of this Project Agreement, damage the Works or
the property of the College at the Site, including the Existing Facilities, Project Co shall
be responsible to Make Good such damage at Project Co’s expense.

Should damage occur to the Works or the property of the College at the Site, including
the Existing Facilities, for which Project Co is not responsible, as provided in Section
11.9(a), Project Co shall Make Good such damage to the Works and, if the College so
directs, to the property of the College and the Guaranteed Price and Scheduled
Substantial Completion Date shall be adjusted in accordance with Schedule 22 -
Variation Procedure.

Project Co shall not undertake to repair and/or replace any damage whatsoever to
adjoining property without first consulting the College and receiving written instructions
as to the course of action to be followed.
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(€)

()

11.10

(@)

(b)

11.11

(@)

Notwithstanding Section 11.9(d), where there is danger to life or property which arises
out of or in connection with the performance of the Works, either Party may, but Project
Co shall, take such emergency action as is necessary to remove the danger.

If any Project Co Party has caused damage to the work of another contractor related to
the Project, Project Co agrees upon due notice to settle with the other contractor by
negotiation or arbitration in accordance with Section 11.12(e) and Schedule 27 — Dispute
Resolution Procedure. If the other contractor makes a claim against the College on
account of damage alleged to have been so sustained, the dispute shall be dealt with in
substantially the same manner as contemplated in Section 11.12(e) and Schedule 27 —
Dispute Resolution Procedure.

Liability Unaffected

Project Co shall not be relieved of any liability or obligation under this Project
Agreement by the retainer or appointment of any Project Co Party, and Project Co shall
cause each Project Co Party, to the extent such Project Co Party performs, or is specified
hereunder to perform, the Works, to comply with the obligations of Project Co to the
College in the same manner and to the same extent as Project Co.

No inspection, review, comment, approval, verification, confirmation, certification,
acknowledgement or audit pursuant to the provisions of this Project Agreement by the
College, the College Representative, or Lenders’ Consultant, or anyone on their behalf,
nor any failure of any of them to do so, shall relieve Project Co from performing or
fulfilling any of its obligations under this Project Agreement or be construed as an
acceptance of the Works or any part thereof.

Safety
From Financial Close until Final Completion, Project Co shall:
Q) comply with the Construction Safety Plan;

(i) keep the Site, the Works and the Facility in a safe and orderly state, as appropriate
in accordance with Good Industry Practice, to avoid danger to persons on the Site,
in the Facility and in the immediate vicinity of the Site;

(iii)  take such measures as are reasonable in accordance with Good Industry Practice
to prevent access to the Site and the Facility of any persons or creatures not
entitled to be there;

(iv)  comply with Applicable Law relating to health and safety, including without
limitation the Occupational Health and Safety Act (Ontario) and all regulations
thereto;

(v) perform, or cause a Project Co Party to perform, all of the obligations of the
“constructor”, and indemnify the College and any other Government Entity
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against any and all of the liabilities of the “constructor”, under the Occupational
Health and Safety Act (Ontario) and all regulations thereto; and

(vi)  provide the College with a certificate of good standing from WSIB or any
successor thereto once every 90 days.

(b) At any time that the Works are being carried out in or around the EXxisting Facilities
Project Co shall at all times:

() ensure that it complies with all safety requirements set out in the Project
Agreement, including those set out in Section 11.11(a) above; and

(i) keep the Existing Facilities in a safe and orderly state, as appropriate and in
accordance with Good Industry Practice, to avoid any danger to students, faculty,
employees and other persons attending the Existing Facilities.

11.12 Additional Works

@) The College reserves the right to carry out Additional Works. The College may, at any
time during the performance of the Works, assign the methods and means of construction
of the Additional Works and/or the coordination and scheduling of the Additional Works
and/or the safety training in respect of the Additional Works to Project Co.

(b) In connection with the Additional Works, the College shall:

M cause Additional Contractors to comply with the instructions of Project Co
relating to matters of health and safety on the Site, and to the extent such matters
have been assigned to Project Co pursuant to Section 11.12(a), the methods and
means of construction and coordination and scheduling of the Additional Works
with the Works during the performance of the Works;

(i) enter into separate contracts with Additional Contractors containing terms and
provisions which are consistent with the terms and provisions of this Project
Agreement and which require Additional Contractors to comply with all
directions of Project Co in respect of any matter regarding health and safety on
the Site, and to the extent such matters have been assigned to Project Co pursuant
to Section 11.12(a), the methods and means of construction and coordination and
scheduling of the Additional Works;

(iii)  ensure that insurance coverage is provided in respect of the Additional Works as
would be required by a prudent owner similarly situated and that such insurance is
coordinated with the insurance coverage of Project Co as it affects the Works to
provide seamless insurance coverage to Project Co and the College (including, if
appropriate, naming the College and Project Co as additional insureds and/or loss
payees) and, in any event, such insurance shall provide for commercial general
liability insurance of not less than ${REDACTED]; and

Confidential Page 36
Queen’s Printer for Ontario © Copyright 2014 - This document must not be copied or reproduced in any manner

without the written permission of Infrastructure Ontario
MT DOCS 13941806



Project Agreement

Sheridan College HMC Phase 2 Project Redacted Version

(©

(d)

(iv)

take all necessary steps to avoid labour disputes or other disputes on the Project
arising from the Additional Works.

In connection with the Additional Works, Project Co shall during the performance of the

Works:

(i)

(i)

(iii)

(iv)

(v)

assume overall responsibility for compliance by the Additional Contractors and
Additional Works with all aspects of Applicable Law relating to health and safety
at the Site prior to Substantial Completion and assume and exercise the
responsibilities of the ‘constructor’ under the Occupational Health and Safety Act
(Ontario) in accordance with such Act;

to the extent the College has assigned to Project Co any or all of the matters
referred to in Section 11.12(a) and subject to the performance by the College of
its obligations under Sections 11.12(b)(i) and 11.12(b)(ii), provide for the
methods and means of construction (where applicable) of the Additional Works
and the coordination and scheduling of the Additional Works with the Works to
be performed under this Project Agreement;

where all or part of the performance of the Works in accordance with the Project
Agreement is affected by or depends upon, the completion and/or proper
execution of the Additional Works, promptly report to the College in writing any
readily apparent deficiencies in the Additional Works, prior to proceeding with
the affected Works. Failure by Project Co to so report shall invalidate any claims
against the College by reason of such readily apparent deficiencies;

afford Additional Contractors reasonable opportunity to introduce and store their
products and use their construction machinery and equipment to execute the
Additional Works; and

participate with the College and Additional Contractors in reviewing their
construction schedules when directed to do so by the College.

If, in respect of Additional Works carried out prior to Substantial Completion at the Site:

(i)
(i)

(iii)

any Additional Contractors cause any damage to the Works;

Project Co incurs any additional costs or there is any delay in the Works Schedule
as a result of any Additional Contractors not complying with the instructions of
Project Co regarding coordination, scheduling and/or safety and/or method and
means of construction; or

if Project Co incurs any additional costs or there is any delay in the Works
Schedule as a result of any Additional Works,

then, provided such delay in the Works Schedule or additional costs are not as a result of
Project Co’s failure to perform any of its obligations under Section 11.12(c) or any act or
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(€)

omission of Project Co or a Project Co Party, any such delay in the Works Schedule or
additional costs in respect of the Works shall, subject to and in accordance with Article
30, be treated as a Delay Event and, subject to and in accordance with Article 31, be
treated as a Compensation Event.

Claims, disputes, and other matters in question between Project Co and Additional
Contractors (except to the extent they involve claims, disputes and other matters between
Project Co and the College pursuant to this Agreement) shall be dealt with in
substantially the same manner as contemplated in Section 8 of Schedule 27 — Dispute
Resolution Procedure, provided the Additional Contractors are subject to binding
reciprocal obligations in the contracts between the College and the Additional
Contractors. Project Co shall be deemed to have consented to binding arbitration of any
dispute with any other contractor whose contract with the College contains a binding
reciprocal agreement to arbitrate.

Q) Project Co shall have a period of 10 Business Days following notice from the
College of the College’s intention to carry out Additional Works, including a
reasonable description of such Additional Works, to request a Variation if such
Additional Works are (A) reasonably expected to void a warranty in favour of
Project Co from a Project Co Party or equipment supplier and given in accordance
with Good Industry Practice, or (B) reasonably expected to have a material
adverse effect on Project Co’s ability to perform any of the Works, including a
delay in the Works or additional costs in respect of the Works;

(i) if Project Co has requested a Variation in accordance with Section 11.12(e)(i), the
College shall, within 10 Business Days of such request, either issue a Variation
Enquiry or give notice to Project Co that it does not agree that a Variation is
required,;

(iii)  subject to 11.12(d), either Party may refer the question of whether a Variation is
required pursuant to Section 11.12(e) for resolution in accordance with Schedule
27 — Dispute Resolution Procedure; and where the College has given notice to
Project Co that it does not agree that a Variation is required, the College shall,
within 10 Business Days of a subsequent agreement or of a determination that a
Variation is required, issue a Variation Enquiry and the relevant provisions of
Schedule 22 — Variation Procedure shall apply except that:

(A)  the College shall not be entitled to withdraw any such Variation Enquiry
unless the College determines not to proceed with the Additional Works or
to proceed only in a manner that the Additional Works will not result in a
warranty becoming void (as contemplated in Section 11.12(e)(i)) and will
not result in any material adverse effect (including material additional
costs) on Project Co’s ability to perform any of the Works and Project Co
has agreed with such conclusion, or the Parties otherwise agree; and
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(f)

(B)  the Parties shall, without prejudice to their respective obligations under
this Project Agreement, use commercially reasonable efforts to mitigate
any adverse effects of such Additional Works, including with respect to
increase in costs arising from any void warranty.

Placing, installing, applying or connecting the Additional Works performed by
Additional Contractors on and to the Works performed by Project Co will not relieve
Project Co from its obligations under the Project Agreement with respect to the Works,
except to the extent expressly described in any Variation Confirmation.

11.13 Defective Works

Prior to Substantial Completion:

(@)

(b)

(©)

Project Co shall promptly Make Good any deficiency, defect or error in the Works or
failure of the Works to conform to the Project Agreement, or any deficiency, defect or
error in relation to any Product (collectively, a “Construction Defect”) whether or not
such Construction Defect has been incorporated in the Facility and whether or not the
Construction Defect is the result of poor workmanship, use of defective Products or
damage through carelessness or other act or omission of Project Co. The correction of
Construction Defect shall be at Project Co’s expense. Project Co shall Make Good, in a
manner acceptable to the Independent Certifier, all Construction Defects, whether or not
they are specifically identified by the Independent Certifier, and Project Co shall
prioritize the correction of any Construction Defects so as not to interfere with or
derogate from the Works Schedule, provided that Project Co shall prioritize the
correction of any Construction Defects that in the sole discretion of the College is
determined to adversely affect the day to day operation of the College.

Project Co shall Make Good promptly other contractors’ work destroyed or damaged by
such rectifications at Project Co’s expense.

If in the opinion of the Independent Certifier it is not expedient to correct Construction
Defects, the College may deduct from the amount of the Guaranteed Price the difference
in value between the Work as performed and that called for by the Project Agreement. If
the College and Project Co do not agree on the difference in value, they shall refer the
matter to the Independent Certifier for a determination and the determination will be
issued as a Variation.

11.14 Warranty Obligations

@) Project Co represents, warrants and covenants that:

Q) the Works shall conform to the requirements of this Project Agreement, Good
Industry Practice, Applicable Law and all professional engineering principles
generally accepted as standards of the industry in the Province of Ontario;
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(b)

(©)

(d)

(€)

(f)

(i) the Works shall be free of defects, including design defects, errors and omissions;
and

(iii))  materials and equipment shall be of good quality and in compliance with this
Project Agreement.

For a period from the Substantial Completion Date to one year following the Substantial
Completion Date (the “Warranty Period”), and subject to Section 11.14(c), Project Co
shall promptly, at its sole cost and expense, correct and Make Good all Construction
Defects arising in respect of the Works. For greater certainty, Project Co is required to
correct and Make Good Construction Defects related to any Product during the Warranty
Period despite Project Co having obtained on the College’s behalf industry-standard
warranties in accordance with Section 11.14(f). For all work to correct Construction
Defects, the Warranty Period shall be extended for a further one year from the date of the
last work completed in respect of such corrective Works. For clarity, any extension of
the Warranty Period for the purposes of a correction shall only apply to the relevant
Construction Defect and not the Works as a whole.

In addition to the obligation to correct and Make Good Construction Defects during the
Warranty Period, Project Co shall at its expense correct and Make Good any Construction
Defects that could not reasonably have been ascertained by a competent person in
accordance with Good Industry Practice during a visual inspection of the Works
(“Construction Latent Defect”), provided the College gives Project Co written notice of
the Construction Latent Defect within the time frame applicable to such Construction
Latent Defect pursuant to the Limitations Act, 2002 (Ontario).

The warranties described in this Section 11.14 shall cover labour and material, including,
the costs of removal and replacement of covering materials. The warranties shall not
limit extended warranties on any items of equipment or material called for elsewhere in
the Output Specifications or otherwise provided by any manufacturer of such equipment
or material.

If Project Co fails to correct and Make Good Construction Defects in accordance with
Sections 11.14(b) and 11.14(c) and in the time period specified in Section 11.15(a) or
Section 11.15(b), as applicable, without prejudice to any other right or remedy the
College may have, the College may correct such Construction Defect at Project Co’s
expense.

Project Co shall obtain warranties from the manufacturers of each of the Products for the
duration(s) and in accordance with the applicable requirements specified in the Output
Specifications in the name of and to the benefit of Project Co. Where, in respect of a
Product warranty, the Output Specifications do not specify a specific duration and/or
other requirements, Project Co shall obtain industry-standard warranties from the
applicable manufacturers in the name of and to the benefit of Project Co and shall use
commercially reasonable efforts to ensure that such Product warranties extend for as long
a period from the Substantial Completion Date as can be obtained from the applicable
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manufacturer, but in any event such Product warranties shall extend no less than one year
from the Substantial Completion Date. Each Product warranty shall be issued by the
applicable manufacturer and delivered to Project Co no later than 30 days prior to the
Substantial Completion Date. Project Co shall ensure that each Product warranty,
including any Product warranty extended under this Section 11.14(f), is fully assigned to
the College, at no cost or expense to the College, at the end of the Warranty Period, as
such Warranty Period may be extended in accordance with Section 11.14(b).

Prompt Repair of Warranty Work

Project Co acknowledges that the timely performance of warranty work is critical to the
ability of the College to maintain effective operations of the Facility. Project Co shall use
commercially reasonable efforts to respond to any requirement by the College to correct
Construction Defects within the time periods required by the College (which, for
certainty, may, in respect of an Emergency, require immediate correction). Project Co
further acknowledges that if the College is unable to contact Project Co and/or the
corrective work is not commenced within such time period as may be required by the
College, the College’s own forces may take such emergency steps as are reasonable and
appropriate to correct such Construction Defects, at Project Co’s sole cost and expense
and, except in the case of damage caused by the College’s own forces, such emergency
steps taken by the College’s own forces shall not invalidate any warranties in respect of
such portion of the Works affected by such corrective actions of the College’s own
forces.

Subject to Section 11.15(a), Project Co shall promptly, and in any event not more than 30
days after receipt of written notice thereof from the College, Make Good any
Construction Defects which may develop within the Warranty Period, and also Make
Good any damage to other Work caused by the correction of Construction Defects. All
such corrective work shall be at Project Co’s sole cost and expense and shall not be
treated as, or entitle Project Co to request or form the basis of a claim for, a Variation,
additional compensation or damages. The above-noted time period of 30 days shall be
subject to the following:

M If the corrective work cannot be completed in the 30 days specified, Project Co
shall be in compliance if Project Co:

(A)  commences and is diligently proceeding with the corrective work within
the specified time;

(B)  provides the College with a schedule acceptable to the College for such
correction; and

(C)  Makes Good the Construction Defect or damage or in accordance with
such schedule.
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If Project Co fails to correct and Make Good the Works in the time specified in Section
11.15(a) or Section 11.15(b), as applicable, or subsequently agreed upon, without
prejudice to any other right or remedy the College may have, the College may correct
such Works and deduct the cost and expense thereof from Completion Holdback or from
any payment then or thereafter due to Project Co.

The performance of corrective work and Making Good of Construction Defects or
damage for which Project Co is responsible shall be commenced and completed as
expeditiously as possible in accordance with Section 11.15(a) or Section 11.15(b), as
applicable, and shall be executed at times convenient to the College and this may require
work outside normal working hours at Project Co’s expense. Any extraordinary
measures required to complete the Work, as directed by the College to accommodate the
operation of the Facility or other aspects of the Project as constructed, shall be at Project
Co’s sole cost and expense.

The foregoing express warranties shall not deprive the College of any action, right or
remedy otherwise available to the College at law or in equity for breach of any of the
provisions of the Project Agreement or any Ancillary Document by Project Co, and the
periods referred to in this Section 11.15, shall not be construed as a limitation on the time
in which the College may pursue such other action, right or remedy.

Minimize Disturbance and Works in Existing Facilities

Project Co recognizes and understands that the College is a college under the Ontario
Colleges of Applied Arts and Technology Act, 2002 and is therefore subject to a highly
regulated legal and operating environment. Project Co acknowledges that in addition to
the use of Good Industry Practice, this Project Agreement includes instructions as to the
manner in which the Works are to be performed in order to minimize disturbance to the
Existing Facilities, including with respect to noise, dust control, access to the Site and the
particular requirements in respect of those portions of the Works which are to be carried
out within the Existing Facilities and in respect of those portions of the Works where
connections are being made to the Existing Facilities. In addition, Project Co
acknowledges that it has familiarized itself with the facility and/or building operations of
the Existing Facilities and will perform the Works taking into account the requirements
of the College to maintain normal facility and/or building operations of the EXxisting
Facilities. Project Co further acknowledges that the Cost of the Works includes all
premium time and overtime that may be required to perform the Works in accordance
with this Project Agreement and Good Industry Practice. Project Co shall develop and
implement protocols in furtherance of the foregoing in accordance with the Output
Specifications.

Project Co recognizes that part of the Works consists of the renovation of existing
buildings and structures or the addition of a structure to an existing building and that the
carrying on of College Activities during construction is a priority for the College and
acknowledges that it has reviewed the Project Documents. Project Co shall use all
methods required to comply with the instructions set out in this Project Agreement during
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the performance of the Works. Project Co shall fully cooperate with the College in
complying with said instructions during the performance of the Works. Any costs
incurred by Project Co in complying with said instructions shall be part of the Guaranteed
Price.

Project Co acknowledges that the Project Agreement includes the Phasing Requirements
and other specifications which include instructions respecting the College’s use of the
Existing Facilities. Project Co acknowledges having read and understood the said
instructions and agrees to comply with the procedures set out therein. Project Co shall be
responsible for any costs and expenses resulting in its failure to comply with these
procedures.

Substitutions

Whenever equipment, components, materials, supplies, tools, and other items are
specified or otherwise described in this Project Agreement by using the name or
catalogue or model number of a particular manufacturer, fabricator, vendor or distributor,
or any other material name or description, the naming or identification of the item is
intended to establish the type and the minimum function and quality required, and
equipment, components, materials, supplies, tools, and other items of other
manufacturers, fabricators, vendors or distributors shall not be substituted without the
prior written consent of the College, in its sole discretion.

Change in Standards

Where this Project Agreement requires Project Co to comply with a technical standard in
respect of the design and construction of the Facility, and that standard has changed
between the date of this Project Agreement and the date that such compliance is required,
then Project Co shall give notice to the College of such change. If, after such notice, the
College requires compliance with the changed standard (rather than the standard
applicable as of the date of this Project Agreement), then, to the extent such change
impacts the Works and would not have otherwise been taken into account by compliance
with Good Industry Practice, such changed standard shall, subject to and in accordance
with Schedule 22 - Variation Procedure, result in a Variation. If the College does not
require compliance with the changed standard, then Project Co shall continue to comply
with the standard applicable as of the date of this Project Agreement, without a Variation
therefor. This Section 11.18 shall not apply where a change in a technical standard is also
a Change in Law.

Subcontractors and Suppliers

Project Co shall preserve and protect the rights of the Parties under this Project
Agreement with respect to the works to be performed under Subcontract, and shall:

Q) enter into Subcontracts or written agreements with Project Co Parties to require
them to perform their work as provided in the Project Agreement;
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(i) incorporate the relevant terms and conditions of the Project Agreement into all
contracts or written agreements with Project Co Parties; and

(iii)  be as fully responsible to the College for acts and omissions of the Project Co
Parties as for acts and omissions of persons directly employed by Project Co.

Attached in Part 1 of Schedule 8 — Project Co Parties is a list of all Project Co Parties that
Project Co has engaged or caused to be engaged for the performance of the Work as of
the date of execution of this Project Agreement. Project Co agrees to update such list
from time to time as additional Project Co Parties are engaged. Any of these named
Project Co Parties listed by Project Co may be changed by Project Co upon prior notice
to (but without the approval of) the College Representative, provided however, that if the
College Representative reasonably objects to any change to a mechanical or electrical
Subcontractor that is a Project Co Party, then Project Co shall select an alternative
replacement mechanical or electrical Subcontractor to which the College Representative
does not reasonably object.

Project Co hereby agrees to contractually obligate the Construction Contractor to enter
into the Construction Contractor’s Direct Agreement and, subject to Section 11.19(d), to
cause the Construction Contractor to cause each of the other Project Co Parties, including
Suppliers leasing any construction machinery and equipment, to enter into the
Subcontractor’s Direct Agreement, to evidence, among other things, that the College
shall have the right to cure any default by the Construction Contractor under the
Subcontract.

With the exception of the Subcontracts specifically listed in items (a) through (f) in Part 2
of Schedule 8 — Project Co Parties, none of Project Co, the Construction Contractor or the
applicable Project Co Party are obliged to enter into a Subcontractor’s Direct Agreement
in respect of Subcontracts having a total estimated cost of §REDACTED] or less.

Subject to Section 11.19(d), Project Co agrees to deliver to the College the
Subcontractor’s Direct Agreements by the applicable due dates set out in Part 2 of
Schedule 8 — Project Co Parties. If, following the date that 100% Construction Document
Submittals are submitted to the College in accordance with Schedule 10 — Review
Procedure, Project Co is required to enter into any additional Subcontractor’s Direct
Agreement pursuant to this Section 11.19, Project Co shall deliver such Subcontractor’s
Direct Agreements to the College within 30 days of execution.

Apprenticeship Plan and Program

No later than six months after Financial Close, Project Co shall provide a plan setting out
Project Co’s Project-specific approach to maximizing apprenticeship opportunities on the
Project (the “Apprenticeship Plan”) for review and approval by the College. The
Apprenticeship Plan shall include,
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