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Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

REQUEST FOR PROPOSALS

SECTION 1 - INTRODUCTION
1.1 General

(1) This Request for Proposals ("RFP") is issued by the Ontario Infrastructure and Lands
Corporation ("Infrastructure Ontario", also known as "OIPC" and "[O") in conjunction with the
client or clients (referred to collectively as the "Client") named in the RFP Data Sheet.
Infrastructure Ontario and the Client are collectively referred to as the "Sponsors" for the purposes
of this RFP.

(2) In this RFP, Prequalified Parties that submit documents in response to this RFP are
referred to as "Proponents" and their submissions, as may be revised by RF ns 5.3 and 5.5, if
applicable, are referred to as "Proposals". The entity that is selected by onsprs to enter into
the Project Agreement is referred to as the "Preferred Propone bm the purposes of
convenience, in this RFP the expression "Proponents" also includa ified Parties prior to the

submission of their Proposals.

3) Except as provided in RFP Section 1.1(3)(a)yithe\procurement process to select a
Preferred Proponent shall commence with the issuancg of] P and shall terminate on Financial
Close or on the expiration of the Proposal Validity Pesi xtended Proposal Validity Period, if
applicable) whichever is first (the "RFP Process") as provided in RFP Section 10.3.3, only
Proponents that submit a Proposal in accordanc this RFP will acquire any rights under the
RFP. Except as provided in RFP Sections 3. .8.3 and except for the Sponsors' obligation to
pay a Break Fee or Design and Bid Fee & icable, all rights and obligations arising out of the

RFP (the bidding contract or "Contract inate either on the cancellation of this RFP Process
by the Sponsors, if such cancella n

or,

is rea ior to the expiration of the Proposal Validity Period, or extended

(a) for tl%, Proponent, on Financial Close (providing Commercial Close
osalWalidity Period, if applicable); and

t e Proponents that are not the Preferred Proponent, on the expiration of
Proposal Validity Period (or extended Proposal Validity Period, if
applicable) or Financial Close, whichever occurs first.

(4) Infrastructure Ontario will manage the RFP Process on behalf of the Sponsors and
Infrastructure Ontario shall be the single point of contact for Proponents on behalf of the Sponsors.
During the RFP Process, Proponents shall contact Infrastructure Ontario only through the Contact
Person as set out in RFP Section 3.2.1.

(%) The Project to which this RFP applies has been approved to proceed as an alternative
financing and procurement project. Details relating to the Ministry of Infrastructure's ("MOI")
"Building a Better Tomorrow: An Infrastructure Planning, Financing and Procurement
Framework for Ontario's Public Sector" (the "IPFP Framework") are available on the MOI
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Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

website at www.moi.gov.on.ca. The IPFP Framework sets out five fundamental principles for the
procurement of public infrastructure, including the Project, as follows:

(a) The public interest is paramount;

(b) Value for the investment of public money must be demonstrated,

(c) Appropriate public control and ownership must be maintained;

(d) Accountability must be maintained; and

(e) Fair, transparent and efficient processes must be used.

(6) A brief description of the project that is the subject of this "Project") is set

out in the RFP Data Sheet. A detailed description of the Project is contained 1 he cumentation in
the Data Room.

(7 While the Sponsors will manage the procurement pr respect of the Project, the
Preferred Proponent, subject to the requirements and conditions of ‘the RFP Documents, would
actually enter into the Project Agreement with the party or named as the signing party or
parties in the RFP Data Sheet (the "Signing Parties"). U ed as Signing Parties to the Project
Agreement in the RFP Data Sheet, neither Infrastructur o nor the Ministry of Transportation
Ontario will be parties to the Project Agreement. \\

1.2 Prequalified Parties and P, @t Representatives

(1) Subject to RFP Section 36, enly those parties that were prequalified through the
Project's Request for Qualifications ") process that preceded this RFP are eligible to
participate in the RFP Process. equalified parties are listed in the RFP Data Sheet
("Prequalified Parties"). The prequalification documents submitted by each of the Prequalified
Parties in the RFQ process \@ed and was with respect to this RFP Process are referred to as

a Prequalified Party's "Pr{?u ification Submission".

(2) m. dence from the Sponsors to a Proponent will be sent to the person
identified, in t t's Prequalification Submission, to receive information and notices on
behalf of the PropOnent (the "Proponent Representative"). Each Proponent is solely responsible to
ensure that all contact information of the Proponent Representative is accurate and updated at all
times during the RFP Process. Proponents may update or revise their Proponent Representatives'
information by notifying the Contact Person, in writing.

1.3 Overview of the Stages of Project Procurement and Implementation

(1) The Sponsors will carry out the procurement and implementation of the Project in
accordance with the following stages:

(a) Stage 1 — Prequalification Stage
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Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

The prequalification stage ("Prequalification Stage") preceded the RFP
Process and identified the Prequalified Parties. The Prequalification Stage is
a stand alone independent stage and is complete once the Prequalified Parties
are identified by the Sponsors (whether identified initially as Prequalified
Parties or added subsequently in accordance with the RFQ documents) and
have received notification by the Sponsors that they are prequalified for the
RFP Process.

(b) Stage 2 — RFP Procurement Process

The RFP procurement process is the competitive procurement process
described in detail in this RFP.

(c) Stage 3 — Implementation of the Project Agreemen

Once the Signing Parties have executed the P ment the terms and
conditions of the Project Agreement shall ow the Project is to
proceed.

1.4 Fairness Monitor

(1) The Sponsors have retained the Fai ‘ tor named in the RFP Data Sheet to
monitor the RFP Process.

SECTION 2 - THE RFP DOCUMENTS DATA ROOM
2.1 RFP Documents K
(1) The RFP Docume RFP Documents") are:

(a)  this @

(b) s@ule 1 — RFP Data Sheet;
@edule 2 — Design Consultation Process;
& Schedule 3 — Submission Requirements and Evaluation Criteria consisting of:
(1) Part 1 — Technical Submission Requirements;
(11) Part 2 — Financial Submission Requirements;
(iii))  Part 3 — Scope Change and Innovation;
(iv)  Part 4 — Proposal Format and Evaluation;

(e) Schedule 4 — Proposal Submission Form;
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Request for Proposals
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® Schedule 5 — Proponent Team Member Declaration;
(2) Schedule 5A — Certificate of Officer

(h) Schedule 6 — Price Submission Form,;

(1) Schedule 7 — Administrative Checklist;

) Schedule 8 — Letter of Credit;

(k) Schedule 9 — Project Agreement (including all related Schedules appendices
and attachments) as listed in the RFP Data Sheet; and

Q) Addenda to the RFP Documents, if any
(2) Subject to RFP Section 2.2(1), the RFP Documents sha \d a whole. The
Schedules and Addenda, if any, constitute an integral part of th d are incorporated by
reference. For greater clarity, Background Information documen not RFP Documents.

2.2 Conflicts or Inconsistencies in Docume
(1) For the purpose of the RFP Process @ are any conflicts or inconsistencies
among the terms and conditions of the documents c& ing RFP Documents the following shall
apply:

(a) in respect of matter: interpretation related to the RFP Process and all

competitive proc nt*process matters, this RFP shall prevail over the
Schedules to thi uring the RFP Process;

(b) in respec atters of interpretation of the Project and the Project
Agr t during the RFP Process, the Project Agreement shall prevail over

this and all other Schedules to this RFP; and

(©) e purpose of resolving conflicts or inconsistencies among the
ments that constitute the Project Agreement, the provisions of the
PrOJ ect Agreement dealing with conflicts or inconsistencies shall govern.

Despite RFP Section 2.2(1), if the Proponent believes that there is any term or
conditlon in any RFP Document that is ambiguous, or that conflicts or is inconsistent with any other
term or condition in the RFP Documents, the Proponent shall notify the Sponsors of that ambiguity,
conflict or inconsistency in accordance with RFP Section 3.2.2 and, for greater clarity, by the
deadline set out in the RFP Data Sheet for the submission of RFIs.

3) If there is a conflict or inconsistency between:

(a) the Sponsors' electronic version of an RFP Document as contained in the
Data Room; and
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(b) any other version of the same RFP Document (whether in electronic or hard
copy),

the Sponsors' electronic version as contained in the Data Room shall govern.

(4) If there is any conflict or inconsistency between documents, including RFP
Documents, contained in the Data Room and documents that are downloaded by the Proponent, the
documents contained in the Data Room shall govern.

%) If there is any conflict or inconsistency between two versions of the same RFP
Document contained in the Data Room, the RFP Document of the later date or version number shall
prevail over the same RFP Document of an earlier date or version number. Unless otherwise
indicated, for the purposes of this RFP Section 2.2(5), the date of each RFP Rocument shall be
determined by the date and time when that document was placed in the Dat&%y Infrastructure

Ontario Q
23 Distribution of Documents to Proponents

RFP and all other RFP Documents, including Addenda, by¥placing them in the Data Room and
notifying the Proponent Representatives by e-mail thag R ments or Addenda, as applicable,
have been added to the Data Room. Notification ents by Infrastructure Ontario that
documents have been added to the Data Room 2 rtesy only and Proponents are solely

(1) Except as provided in RFP Section 2.3(2), Ir@fture Ontario will circulate this
1

responsible to ensure that they reviewed all docu in the Data Room in accordance with RFP
Section 2.4(3) and, in particular, have review, cuments in the Data Room immediately prior
to submitting Proposals.

circulate any RFP Documents in p Proponents will be notified of a paper copy circulation

by way of a notice in the Dﬁcxo
24 Data Reom

(1) T S have established an electronic data room (the "Data Room") at a secure

website addres€ fo

(2) The Sponsors may, g@é ome RFP Documents in paper copy. If the Sponsors

(a) the distribution of RFP Documents and Addenda (including "black-lined"
RFP Documents revised by Addenda);

(b) the provision of various types of background information for the Proponents'
review ("Background Information"); and

(©) the receipt of RFIs from Proponents and the posting of responses to RFIs.

(2) The Data Room will be accessible on approximately the date set out in the Timetable.
The Sponsors may add, delete or amend documents in the Data Room at any time.
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3) Each Proponent is solely responsible to ensure that it:

(a) contacts the Contact Person at the coordinates set out in the RFP Data Sheet
to arrange access to the Data Room and receipt of a Data Room password,;

(b) has the appropriate software which allows the Proponent to access and
download RFP Documents and Background Information from the Data
Room; and

(©) checks the Data Room frequently for the addition, deletion or amendment of
RFP Documents, Background Information and the posting of responses to
RFIs and, at all times during the RFP Process keeps itself informed of and
takes into account the most current RFP Documénts, Background
Information and responses to RFIs.

2.5 Proponent Investigations Q

(1) Each Proponent and each of its Proponent Team Memberg'is solely responsible, at its
own cost and expense, to carry out its own independent research, due diligence or to perform any
other investigations, including seeking independent advice, co@;d necessary by the Proponent to
satisfy itself as to all existing conditions affecting the or the Project Agreement. The
Proponents' and Proponent Team Members' obligati out in this RFP Section 2.5 apply
irrespective of any Background Information in the m or information contained in the RFP
Documents or in responses to RFIs. The Propon d Proponent Team Members' obligation to
carry out independent research, investigatio iligence or to seek independent advice or, if
applicable, their ability to rely on infon‘na{ previded by the Sponsors is more particularly set out

in the Project Agreement.

(2) Except as explicitl d in the Project Agreement, the Sponsors do not represent
or warrant the accuracy or ¢ e s of any information set out in the RFP Documents or made
available to Proponents or P& nt Team Members in the Data Room as Background Information
or of any other background or réference information or documents prepared by the Government of
Ontario or by third pastics,and which may be made available to Proponents or Proponent Team
Members by or o@e Sponsors. Proponents and Proponent Team Members shall make such
independent a ents as they consider necessary to verify and confirm the accuracy and
completeness of all such information as any use of or reliance by Proponents or Proponent Team
Members on any and all such information shall be at the Proponents' and Proponent Team Members'

sole risk and without recourse against the Sponsors or the Government of Ontario.
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SECTION 3 — THE RFP PROCESS
3.1 RFP Process Timetable

(1) The deadline for the submission of Proposals (the "Submission Deadline") and the
general timetable for the RFP Process (the "Timetable") are set out in the RFP Data Sheet.

(2) The Sponsors may amend the Timetable in their sole discretion:
(a) at any time prior to the Submission Deadline for events that are to occur prior

to or on the Submission Deadline, including the Submission Deadline itself;
and

(b) at any time in the RFP Process for events that«ar occur after the
Submission Deadline. \
3.2 Questions and RFP Documents Comments OQ

3.2.1 Contact Person

(1) Except as set out in RFP Section 3.4.2, the P ts shall submit all questions and
a Sheet

other communications regarding the RFP Documer& P Process and their Proposals to the

contact person or contact persons named in the RFP (the "Contact Person" or "Contact
Persons", as applicable) electronically at the c s listed in the RFP Data Sheet and the
questions shall be submitted in accordance wi Section 3.2.2 and shall be submitted in the
form provided in the Data Room.

322 Clarification/RFI Sub rocess

(1) In addition to the irement set out in RFP Section 3.2.1, the following rules shall
apply to Proponents when s r@ questions or requests for information ("RFIs") to the Sponsors
during the RFP Process:

(a) nents are permitted to submit RFIs categorized as follows:
1)

Q RFIs that are of general application and that would apply to other
Proponents ("General RFIs"); and
(11) RFIs that the Proponent considers to be commercially sensitive or

confidential to that particular Proponent ("Commercially
Confidential RFIs");

(b) if the Sponsors disagree with the Proponent's categorization of an RFI as a
Commercially Confidential RFI, the Sponsors will give the Proponent an
opportunity to either categorize the RFI as a General RFI or to withdraw the
RFTI;
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(©) if the Sponsors determine, in their sole discretion, that a Commercially
Confidential RFI, even if it is withdrawn by a Proponent, is of general
application or would provide a significant clarification of the RFP
Documents or RFP Process to Proponents, the Sponsors may issue a
clarification to Proponents that deals with the same subject matter as the
withdrawn Commercially Confidential RFI; and

(d) if the Sponsors agree with the Proponent's categorization of a Commercially
Confidential RFI, then the Sponsors will provide a response to that RFI to
only the Proponent that submitted the RFL

(2) Responses to RFIs prepared and circulated by the Sponsors are not RFP Documents
and do not amend the RFP Documents. If, in the Sponsors' sole discretiorfy RFIs require an
amendment to the RFP Documents, such amendment will be prepared and ¢ ﬁlpby Addendum
in accordance with RFP Section 3.7. Only a response to an RFI that has incqrporated into or
issued as an Addendum will modify or amend the RFP Documents and @se, RFIs will have no
force or effect whatsoever and shall not be relied upon by any Pr

3) Proponents shall submit RFIs in accordanceswith the deadlines set out in the
Timetable. Q

3
(4) Proponents shall submit all RFIs to t Person electronically in accordance

with the instructions set out in the RFP Data She

(2

(%) The Sponsors will respond to ritten responses circulated to Proponents in
accordance with the schedule set out in the®lintetable. The Sponsors may, in their sole discretion,
distribute responses to RFIs of a minor or'administrative nature to only the Proponent who submitted

the minor or administrative RFI. x
(6) It is the Prop nw igation to seek clarification from the Sponsors of any matter it
ce

considers to be unclear in ac with RFP Section 3.2.2 and, for greater clarity, by the deadline
set out in the Timetable for the Ssubmission of RFIs. Neither the Sponsors nor the Government of
Ontario are responsiblesdn‘any way whatsoever for any misunderstanding by the Proponent or any of
its Proponent Te @ vers of the RFP Documents, Background Information, responses to RFIs,
any documen ced"1n the Data Room or any other type of information provided by or
communication e by the Sponsors or the Government of Ontario.

3.2.3 RFP Documents Comments

(1) The Sponsors may, in their sole discretion, request Proponents to submit comments
on the RFP Documents and, in particular, comments on the Project Agreement. Whether the
Sponsors intend to permit or require the submission of such comments and the schedule and format
for the submission of those comments is set out in the RFP Data Sheet. The Sponsors are not
obliged to respond to each comment made by Proponents under this RFP Section 3.2.3. If the
Sponsors accept a comment, or part of a comment, and that acceptance requires a change to the RFP
Documents, the Sponsors shall implement that change by Addendum.
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3.3 Communications Restrictions
3.3.1 Communications with Municipalities, Other Government Authorities and Utilities

(1) Subject to the restrictions in RFP Section 3.3.2 and any special rules set out in the
RFP Data Sheet, Proponents, Proponent Team Members and their respective Advisors are permitted
to communicate directly with any municipality, government authority or utility with respect to
municipal, utility or other types of governmental requirements related to the Project. Under no
circumstances will any special rules set out in the RFP Data Sheet in accordance with this RFP
Section 3.3.1(1) override the provisions of RFP Section 3.3.2.

(2) Neither the Sponsors nor the Government of Ontario are, in any way whatsoever,
responsible for any representations, statements, assurances, commitments or agreements which
Proponents, Proponent Team Members or their respective Advisors receive icye they may have
received from a municipality, a government authority, or a utility. Pro&, oponent Team

Members and their respective Advisors rely on any such representati sufances, commitments
or agreements at their sole risk without recourse against the Sponsc the Government of Ontario.

332 Prohibited Contacts and Lobbying Proh1b1t10

(1) Proponents and Proponent Team Memb all of their respective Advisors,
employees and representatives are prohibited fro g in any form of political or other
lobbying, of any kind whatsoever, to influence th e of the RFP Process.

indirectly, at any time during the RFP Process, any of

the following persons or organizati atters related to the RFP Process, the RFP Documents,

or the Proposals:
(a) any @f the Evaluation Committee;
(b) ﬂ%dwsor to the Sponsors or the Evaluation Committee;
employee or representative of:
(1) the Sponsors;

(11) MOI or any other Ministry, agency or entity listed in the RFP Data
Sheet; or

(ii1))  the Premier of Ontario's office or the Ontario Cabinet office;

(d) any Member of the Provincial Parliament (including the Premier) or his or
her staff or representatives; or
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(e) any directors, officers or consultants of any entity listed in RFP Sections
3.3.2(2)(a) to (d).

3) If a Proponent or a Proponent Team Member or any of their respective Advisors,
employees or representatives, in the opinion of the Sponsors, contravenes RFP Section 3.3.2(1) or
(2), the Sponsors may, in their sole discretion:

(a) take any action in accordance with RFP Section 7.1.2; or

(b) impose conditions on the Proponent's or Proponent Team Member's
continued participation in the RFP Process that the Sponsors consider, in
their sole discretion, to be appropriate.

For clarity, the Sponsors are not obliged to take the actions set out in RFP Sw:\' .3.2(3)(a) or (b).

333 Media Releases, Public Disclosures and Public Anng

(1) A Proponent shall not, and shall ensure that its Adv
and Proponent Team Members, and their respective Advisors, €
issue or disseminate any media release, public announcement
publication in the press, on the radio, television, integle
RFP Process, the RFP Documents or the Project or%

ployees, representatives
loyees and representatives do not,
public disclosure (whether for
other medium) that relates to the
rs related thereto, without the prior

written consent of the Sponsors.

(2) Neither the Proponents or the &t Team Members or any of their respective
Advisors, employees or representatives sh. any public comment, respond to questions in a
public forum, or carry out any activities to ‘®ither criticize another Proponent or Proposal or to
publicly promote or advertise thei ifications, interest in or participation in the RFP Process
without the Sponsors' prior writte& t, which consent may be withheld in the Sponsors' sole

discretion. Notwithstanding thi ection 3.3.3(2), Proponents, Proponent Team Members and
their respective Advisors, e& es and representatives are permitted to state publicly that they are
participating in the RF Pﬁce

3) F t se of greater clarity, RFP Section 3.3.3(2) does not prohibit disclosures
necessary to pefmipth@Proponent to discuss the Project with prospective subcontractors but such

disclosure is permitted only to the extent necessary to solicit those subcontractors' participation in
the Project.

334 Restrictions on Communications between Proponents — No Collusion

(1) A Proponent shall not discuss or communicate, directly or indirectly, with any other
Proponent, any information whatsoever regarding the preparation of its own Proposal or the Proposal
of the other Proponent in a fashion that would contravene Applicable Law. Proponents shall prepare
and submit Proposals independently and without any connection, knowledge, comparison of
information or arrangement, direct or indirect, with any other Proponent.
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(2) For greater clarity, RFP Section 3.3.4(1) applies to Proponents and Proponent Team
Members and their respective Advisors, employees and representatives.

3.4 Meetings with Proponents

34.1 General Proponents Meeting(s)

(1) The Sponsors may, in their sole discretion, convene general Proponents meetings
(each, a "Proponents Meeting") on the dates and at the times set out in the Timetable and at the
location and for the purposes set out in the RFP Data Sheet. While attendance at a Proponents
Meeting is not mandatory, Proponents are strongly encouraged to attend. A Proponent's failure to
attend a Proponents Meeting is at the Proponent's sole risk and responsibility.

(2) Proponents may ask questions and seek clarifications at nents Meeting.
Notwithstanding that the Sponsors may give oral answers at a Proponent, ting, those answers
shall not be considered final unless issued in writing. Therefore, Prog arestrongly encouraged
to submit these questions in accordance with RFP Section 3.2.2 for 5¢ tn accordance with RFP
Section 3.2.2.

3) No statement, consent, waiver, acceptance, approval or anything else said or done in
any Proponents Meeting by the Sponsors or any Qf pective Advisors, employees or
representatives shall amend or waive any provisio &RFP Documents, or be binding on the
Sponsors or be relied upon in any way by Propone r‘%)nent Team Members or their Advisors,
except when and only to the extent expressly co%d in an Addendum to the RFP Documents
issued in accordance with RFP Section 3.7.

342 Commercially Conﬁdentg Proponent Meetings

(1) The Sponsors mayii ir sole discretion, convene commercially confidential
meetings with Proponents (" rcially Confidential Meetings"). These Commercially
Confidential Meetings may er or both of the following:

(a) b&ral meetings between the Sponsors and their representatives and
dvisors and individual Proponents and their representatives and Advisors,
'discuss the Project Agreement and the Proponent's suggested amendments

to the Project Agreement; and

(b) bilateral meetings between the Sponsors and their representatives and
Advisors and individual Proponents and their representatives and Advisors to
discuss either or both of,

(1) Project design issues (including Proponents' proposed designs); or

(i1))  Innovation Submissions being considered by the Proponents for
inclusion in their Proposals.

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 11

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

(2) Whether the Sponsors intend to hold Commercially Confidential Meetings and the
location of those meetings is set out in the RFP Data Sheet. The approximate date and time of
Commercially Confidential Meetings is set out in the Timetable. While attendance at Commercially
Confidential Meetings is not mandatory, Proponents are strongly encouraged to attend. A
Proponent's failure to attend a Commercially Confidential Meeting is at the Proponent's sole risk and
responsibility.

3) If the Sponsors hold Commercially Confidential Meetings, the Fairness Monitor may
be present during some or all of those meetings.

4) No statement, consent, waiver, acceptance, approval or anything else said or done in
any of these Commercially Confidential Meetings by the Sponsors or any of their respective
Advisors, employees or representatives shall amend or waive any provision of th§ RFP Documents,
or be binding on the Sponsors or be relied upon in any way by Propo roponent Team
Members or their Advisors except when and only to the extent expressly ¢ an Addendum
to the RFP Documents issued in accordance with RFP Section 3.7

(5) The Proponent, its Proponent Team Members an@ respective Advisors and
representatives and any of their attendees at Commercially Co entlal Meetings acknowledge and
agree that:

(a) any statement made at a Com onfidential Meeting by the Sponsors
or any of their Advisors or rep atives is not and shall not be deemed or
considered to be an indi *@ of a preference by the Sponsors or the

(b) any stateme ad¢ at a Commercially Confidential Meeting by the Sponsors
or a @ Advisors or representatives shall not and will not be relied
upo;& way by the Proponent, Proponent Team Member or any of their
respectivé Advisors or representatives for any purpose, including any purpose

nection with the RFP, the Project Agreement, the Project or otherwise,
Q ept and only to the extent expressly confirmed by Addendum in

accordance with RFP Section 3.7, provided that neither Sponsor shall be
under any obligation to confirm any information by Addendum,;

(©) the Sponsors may share process-related information, including clarifying
information, with all Proponents if the need arises; and

(d) the Proponent, its Proponent Team Members and their respective Advisors
and representatives:

(1) shall participate in the Commercially Confidential Meetings in
accordance with the guidelines, procedures and processes set out in
the RFP;
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(i1) waive any and all rights to contest and/or protest the RFP and the
processes and guidelines set out herein, including the Commercially
Confidential Meetings, based on the fact that such Commercially
Confidential Meetings occurred or on the basis that information may
have been received during a Commercially Confidential Meeting by
another Proponent, another Proponent’s Proponent Team Member or
their respective Advisors or representatives that was not received by
the Proponent, its own Proponent Team Member or any of their
respective Advisors or representatives; and

(ii1))  agree that the Proponent, its Proponent Team Members and their
respective Advisors and representatives must treat information
received at a Commercially Confidential Mews Confidential

Information.
3.5 Visiting the Lands and the Existing Phase 2 1 cture
3.5.1 Scheduled Visits

(1) If in the RFP Data Sheet, the Sponsors have e@hed scheduled dates for visits to
see the Lands ("Scheduled Visits") for all Proponents a 1f representatives and Advisors, the
dates and times of the Scheduled Visits will be set instie Timetable. For clarity, Scheduled
Visits are in addition to any Proponent visits sche in"accordance with RFP Section 3.5.3.

(2) The provisions of RFP Secti
applicable, apply to Scheduled Visits. K

352 Ownership of the @
(1) The Proponent edges and agrees that, as of the date of the issuance of this

RFP, the Client owns only a@f the lands that will ultimately be acquired for the Project, and
will not complete the pr@s obtaining the balance of such lands, until after Financial Close.

That being the case, the Sponsors will only be able to provide the Proponent with access to the
portion of such lands @ ed by the Client at the applicable time.

3.5.3 Additional Visits to Existing Phase 2 Infrastructure and the Lands

), (3) and (4) will, in each case to the extent

(1) Except for Scheduled Visits, if specified in the RFP Data Sheet, Proponents are not
permitted to access either the Early Works or any part of the Lands which are not accessible by the
general public, except by prior written arrangement with the Contact Person.

(2) A Proponent that wishes to arrange a visit to access either the Early Works or the
Lands which are not accessible by the general public, other than a Scheduled Visit (an "Additional
Visit"), shall submit a request to the Contact Person at least two (2) Business Days prior (or such
other time as is set out in the RFP Data Sheet) to the Proponent's proposed date and time for an
Additional Visit. The request shall set out the:
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(a) proposed date and time, and alternate date and time, of the proposed
Additional Visit;
(b) purpose of the Additional Visit;
(©) areas of either the Early Works or the Lands which are not accessible by the
general public for which access is requested; and
(d) names, titles and contact information of the Proponent's representatives who

will be attending the Additional Visit.

3) If the Proponent has received approval for and written confirmation of any Additional
Visit from the Contact Person, unless otherwise set out in the Contact Person's confirmation the
following shall apply to the Additional Visit:

(a)

(b)

(©)

(d)

(<

all Proponent and Proponent Team Membe
obey all instructions from the Sponsors' rep
shall comply with all site-specific secu

ntatives shall strictly
atives during the visit and
safety or other types of

requirements;

all Proponent and Proponent Tgam@@rrepresentatives shall, at all times,
make reasonable efforts to aveide ing or infringing upon the privacy of
any persons occupying, residing,or®working in close proximity to either the
Early Works or any part of' %nds which are not accessible by the general
public, as applicable;

the Proponent andQ) nent Team Member representatives shall visit only

those specific f either the Early Works or the Lands which are not

accessible byt neral public, as applicable, to which the Proponent has
a

been r@ ess in the Contact Person's confirmation; and
%m

the,P ent and Proponent Team Member representatives shall not take
%graphs without the prior written consent of the Contact Person. If

hetographs are permitted by the Contact Person, they may be taken by the
Proponent and Proponent Team Member representatives only in the specific
areas of either the Early Works or the Lands which are not accessible by the
general public, for which consent to photograph has been given.

(4) The Proponent acknowledges that because either the Early Works and the Lands
which are not accessible by the general public, or portions thereof, may be in use, unforeseen
circumstances can arise and the Sponsors may, in their sole discretion, cancel or reschedule any
Additional Visit, change the areas of access of any Additional Visit or otherwise change any
Additional Visit on short notice or no notice to the Proponent and Proponent Team Members or their

representatives.
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354 Additional Geotechnical Investigations

(1) If the Sponsors have decided to commission and provide to the Proponents further
reports or results of geotechnical investigations in respect of the Lands, details of this are set out in
the RFP Data Sheet.

3.6 Changes to Proponents and Proponent Team Members

(1) Proponents shall not change their shareholders (unless the Proponent is a company
whose equity securities are listed on a recognized stock exchange), Proponent Team Members,
proposed subcontractors, Key Personnel, or other parties identified in the Proponent's
Prequalification Submissions (the "Identified Proponent Parties") without the prior written consent

of the Sponsors.
(1A) If, at any time prior to Commercial Close, and notwithstand ' er provision in
onendTeam Members (the
oftents' Proponent Team

this RFP, there is a Change in Control of a Proponent or of one of its
"Acquiree") by one of the other Proponents or one of the othg
Members (the "Acquirer"):

(1) the Acquiree shall be immediately di:@ed from further participation in
this RFP Process. In the event Proponent Team Member is the
Acquiree, the affected Propo equest a change of the Acquiree and
the Sponsors shall consider est in their sole discretion in accordance
with this RFP Section 3. he event that such request to change the
Proponent Team Me ejected by the Sponsors, the Sponsors shall
disqualify the Prop om continuing in the RFP Process; and

(11) the Spons ole discretion may allow the Acquirer to continue in
the RFP Pr% wever, the Sponsors' consent to continue may be subject
to su h d conditions as the Sponsors may require.

(2) Despite Se ion 3.6(1), Proponents are permitted to request a change in their
Identified Proponent P s in accordance with this RFP Section 3.6.

3) the Submission Deadline, a Proponent wishes to request a change in its
Identified Propo t Part1es the Proponent shall notify the Contact Person as soon as possible and,
in any event, no later than seven (7) days prior to the Submission Deadline. That notification shall
clearly identify the proposed change in the Identified Proponent Party including a proposed
substitute and including sufficient documentation to demonstrate that the proposed substitute would
have met or exceeded any applicable criteria applied during the Prequalification Stage.

4) In response to a request in accordance with RFP Section 3.6(3), the Sponsors may, in
their sole discretion, provide the Proponent with instructions as to the type of information required
by the Sponsors to consider the proposed change to the Identified Proponent Party (or Parties) as
well as the deadlines for submission of information that the Proponent must meet in order to have its
request considered by the Sponsors.
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(5) The Proponent shall provide any further documentation as may be reasonably
requested by the Sponsors to assess any proposed substitute. If the Sponsors, in their sole discretion,
consider the proposed substitute to be acceptable the Sponsors may consent to the substitution. The
Sponsors' consent to such substitution, however, may be subject to such terms and conditions as the
Sponsors may require. If the proposed substitute is not acceptable to the Sponsors, the Proponent
shall propose an alternate substitute for review by the Sponsors in the same manner as the first
proposed substitute. The Sponsors may, in their sole discretion, disallow any actual or proposed
change.

(6) In the case of an actual change in the Identified Proponent Parties previously made by
the Proponent without consent by the Sponsors or a change proposed after the Submission Deadline,
the Sponsors may, in their sole discretion, disqualify the Proponent and terminate the Proponent's
continued involvement in the RFP Process or allow the Proponent to continue under such terms and
conditions as the Sponsors, in their sole discretion, may require.

(7) If, on or after the Submission Deadline and prior tg
actual or proposed addition, deletion, substitution or other changg
control of an Identified Proponent Party or if there is a change in cir
adversely affect an Identified Proponent Party in a way whick
Identified Proponent Party's ability to perform their respee obligations under the Project
Agreement, then the Proponent shall promptly notify the @ ors in writing by delivery or facsimile
to the Contact Person. The Sponsors may, in their sele disctetion, refuse to accept a change in an
Identified Proponent Party that occurs or is I‘CW y the Proponent after the Submission

a

rcial Close, there is an
¢ membership or effective
pstances that may materially
deuld impair the Proponent's or the

Deadline and may, in their sole discretion, di the Proponent from continuing in the RFP
Process.

3.7 Addenda/Chan eb& P Documents

(1) The Sponsors ma sole discretion, amend or supplement the RFP Documents
prior to the Submission Deadline. e Sponsors shall issue changes to the RFP Documents by
Addenda only. No other st& , whether oral or written, made by the Sponsors or the Sponsors'
Advisors, employees or fepresentatives, including, for clarity, the Contact Person, or any other
person, shall amend t Documents. The approximate final date that the Sponsors will issue an
Addendum in regspe e Project Agreement is set out in the Timetable. The Sponsors may issue
other Addenda y time.

(2) The Proponent is solely responsible to ensure that it has received all Addenda issued
by the Sponsors. Proponents may, in writing, seek confirmation of the number of Addenda issued
under this RFP from the Contact Person.

3) The Sponsors shall issue Addenda by placing them in the Data Room and notifying
the Proponents' Representatives by e-mail that an Addendum has been placed in the Data Room.

4) Any reference to any one or all of the RFP Documents in the RFP Documents
includes any amendments to the RFP Documents made in accordance with this RFP Section 3.7.
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3.8 Freedom of Information, Confidentiality and Copyright Matters
3.8.1 Freedom of Information and Protection of Privacy Act

(1) Proponents are advised that the Sponsors may be required to disclose the RFP
Documents and a part or parts of any Proposal pursuant to the Freedom of Information and
Protection of Privacy Act (Ontario) ("FIPPA").

(2) Proponents are also advised that FIPPA does provide protection for confidential and
proprietary business information. Proponents are strongly advised to consult their own legal
Advisors as to the appropriate way in which confidential or proprietary business information should
be marked as such in their Proposals.

3) Subject to the provisions of FIPPA, the Sponsors will use ble commercial
efforts to safeguard the confidentiality of any information identified by th% nent as confidential
t

but shall not be liable in any way whatsoever to any Proponent or Propo am Member if such
information is disclosed based on an order or decision of the Info Privacy Commissioner

or otherwise as required under Applicable Law.

3.8.2 Confidentiality Agreements Q
*

(1) No later than five (5) days after areq Q Sponsors, the Proponent shall cause
each of its employees, representatives and Advisor; Proponent Team Members and each of
their employees, representatives and Advisors wi in receipt of Confidential Information, to
execute and deliver to the Sponsors a confid agreement in a form prescribed by and with

terms and conditions acceptable to the Spoudsors, in their sole discretion.

3.8.3 Confidential Infor@
(1) For the purpose iISRFP Process, "Confidential Information" means all material,

data, information or any itemyintany form, whether oral or written, including in electronic or hard-
copy format, supplied by’tha from or otherwise provided by the Sponsors or the Government

of Ontario in connection With the RFP Process, the RFP Documents or the Project, whether supplied,
obtained from orpro efore or after the RFP Process.

(2) Proponent agrees that all Confidential Information:

(a) shall remain the sole property of the Government of Ontario or the Sponsors,
as applicable, and the Proponent shall treat it as confidential;

(b) shall not be used by the Proponent for any purpose other than developing and
submitting a Proposal in response to this RFP Process or the performance of
any subsequent agreement relating to the Project with the Signing Parties;

(c) shall not be disclosed by the Proponent to any person who is not involved in
the Proponent's preparation of its Proposal or the performance of any
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subsequent agreement relating to the Project with the Signing Parties, without
prior written consent of the Sponsors or the Government of Ontario, as
applicable;

(d) shall not be used in any way detrimental to the Sponsors or the Government
of Ontario; and

(e) if requested by the Sponsors, all Confidential Information shall be returned
by the Proponents to the Sponsors no later than ten (10) days after that
request.

3) Each Proponent shall be responsible for any breach of the provisions of this RFP
Section 3.8.3 by any person to whom it discloses the Confidential Information in¢luding, for greater
clarity, the Proponent's employees, representatives and Advisors and the P Team Members
and their employees, representatives and Advisors. Each Proponent sh ify each of the
Sponsors, the Government of Ontario and each of their related entitiessand eaeh of their respective
directors, officers, consultants, employees, agents and representat ave each of them fully
harmless from and against any and all loss, cost, damage, expense, fihe,sflit, claim, penalty, demand,
action, obligation and liability of any kind or nature (includinggwithout limitation, professional fees
on a full indemnity basis) suffered or incurred by any of th %g as aresult of or in connection
with any breach of any of the provisions of this RFP Socti@. by the Proponent or by any person
to whom the Proponent has disclosed the Confidenti tion. Each Proponent agrees that the
Sponsors act as trustee for each of their related entati the Government of Ontario and each of
their respective directors, officers, consultants, @es, agents and representatives with respect to
all rights contemplated hereunder arising in arelated entity or the Government of Ontario
or any of their respective directors, offic
that the Sponsors have agreed to accep trust and hold and enforce such rights on behalf of each
related entity or the Governme @ tario and each of their respective directors, officers,
consultants, employees, agents an i

4) Each Propon% knowledges and agrees that a breach of the provisions of this RFP
Section 3.8.3 would cauﬁhe ponsors, the Government of Ontario and their related entities to
suffer loss that coul e adequately compensated by damages, and that the Sponsors, the
Government of On a@ld any of their related entities may, in addition to any other remedy or
relief, enforce of the provisions of this RFP Section 3.8.3 upon application to a court of
competent jurisdiction without proof of actual damage to the Sponsors, the Government of Ontario
or any of their related entities.

(%) Notwithstanding anything else to the contrary in this RFP, the provisions of this RFP
Section 3.8.3 shall survive any cancellation of this RFP Process and the conclusion of the RFP
Process and, for greater clarity, shall be legally binding on all Prequalified Parties, whether or not
they submit a Proposal.

(6) The confidentiality obligations of the Proponent shall not apply to any information
which falls within the following exceptions:
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(a) information that is lawfully in the public domain at the time of first
disclosure to the Proponent, or which, after disclosure to the Proponent,
becomes part of the public domain other than by a breach of the Proponent's
confidentiality obligations or by any act or fault of the Proponent;

(b) information which was in the Proponent's possession prior to its disclosure to
the Proponent by the Sponsors, and provided that it was not acquired by the
Proponent under an obligation of confidence; or

(©) information which was lawfully obtained by the Proponent from a third party
without restriction of disclosure, provided such third party was at the time of
disclosure under no obligation of secrecy with respect to such information.

384 Copyright and Use of Information in Proposals

(1) The Sponsors' rights, as set out in this RFP Sectio Qhe Proposal and all
Proposal Information submitted by the Proponent during the RFR @ hall be granted to the

Sponsors as follows:

(a) if a Design and Bid Fee is offered in @ance with RFP Section 10.3.2:

(1) for unsuccessful Pro ‘& on payment of the Design and Bid
Fee; and K

(11) for the Preferre ent, upon Commercial Close;

(b) if the Project is canlCelled and a Break Fee is offered in accordance with RFP
ayment of the Break Fee; or

Section 10.3.3
(c) if RFP Seetions,3.8.4(1)(a) and 3.8.4(1)(b) do not apply, upon submission of
e

(2) Proponerﬁlall not use or incorporate into their Proposals any concepts, products or
processes which are o copyright, patents, trademarks or other intellectual property rights of
third parties unl€ss ents have, or will procure through licensing without cost to the Sponsors,
the right to use employ such concepts, products and processes in and for the Project.

(3) Al requirements, designs, documents, plans and information supplied by the
Sponsors to the Proponents in connection with this RFP are and shall remain the property of the
Sponsors. Upon request of the Sponsors, all such designs, documents, plans and information (and
any copies thereof in any format or medium created by or on behalf of the Proponent) must be
returned to the Sponsors.

4) The Proponent shall grant to the Sponsors and Her Majesty the Queen in Right of
Ontario a non-exclusive, perpetual, irrevocable, world-wide, fully paid and royalty free license (fully
assignable without the consent of the Proponent and with the right to sub-license without the consent
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of the Proponent) to use the Proposal Information (the "Proposal Information Licence"). Without
limiting the foregoing, the Proposal Information Licence shall include the right to modify the
Proposal Information, and, where applicable, to use it, or any modified form of it, anywhere in the
world. Under no circumstances shall the Proponent, except Project Co (as defined in the Project
Agreement) in relation to this Project, be liable to the Sponsors, Her Majesty the Queen in Right of
Ontario or to any other person or entity for any damages, losses, costs, expenses, claims or actions
whatsoever arising directly or indirectly from the use of the Proposal Information pursuant to the
Proposal Information Licence.

(5) For the purpose of this RFP Section 3.8.4, "Proposal Information" includes:

(a) all information contained in a Proposal or which is disclosed by or through a
Proponent to the Sponsors during the evaluation of Prop@sals or during the
process of executing any Project Agreement; and

(b) any and all ideas, concepts, produgcts @xatives, processes,
recommendations and suggestions develop % through a Proponent and
revealed to or discovered by the Sponsors, inéluding any and all those which

may be connected in any way to the aration, submission, review or
negotiation of any Proposal or the P greement.

(6) Proponents shall ensure that all intell
of the Proposal Information (including copyrigl@

erty rights associated with any and all
ral rights but excluding patent rights)
t and Her Majesty the Queen in Right of
4, Tt is expressly understood and agreed that any
th&ability of Infrastructure Ontario, the Client or Her
us¢ any of the Proposal Information, or anything else
¢ absolutely null and void and unenforceable as against

provide for and give Infrastructure Ontario, the
Ontario the rights set out in this RFP Sectio
actual or purported restriction in the futur

Majesty the Queen in Right of Ontaril

obtained by or through Proponen )
Infrastructure Ontario, the Clie Vlajesty the Queen in Right of Ontario and each of their
respective Advisors, and tlﬂ:\@wisions of this RFP Section 3.8.4 shall take precedence and
govern.

Cob f Interest and Ineligible Persons

3.9 i
39.1 ict of Interest

(1) Proponents and Proponent Team Members and each of their Advisors shall disclose,
in their Proposal Submission Form and the Proponent Team Member Declaration (in respect of
Proponent Team Members), all perceived, potential and actual Conflicts of Interest.

(2) If a Proponent, a Proponent Team Member or any of their respective Advisors, prior
to or following submission of its Proposal, discovers any perceived, potential or actual Conflict of
Interest, the Proponent shall promptly disclose the perceived, potential or actual Conflict of Interest
to the Sponsors in a written statement to the Contact Person.

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 20

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

(3) At the request of the Sponsors, the Proponent shall provide the Sponsors with the
Proponent's proposed means to mitigate and minimize to the greatest extent practicable any
perceived, potential or actual Conflict of Interest. The Proponent shall submit any additional
information to the Sponsors that the Sponsors consider necessary to properly assess the perceived,
potential or actual Conflict of Interest.

(4) The Sponsors may, in their sole discretion, exclude any Proponent Team Member or
Proponent Advisor on the grounds of Conflict of Interest.

(%) Without limiting the generality of RFP Sections 3.9.1(4) or (6), the Sponsors may, in
their sole discretion, require the Proponent, Proponent Team Member or a Proponent's Advisor to
substitute a new person or entity for the person or entity giving rise to the Conflict of Interest.

(6) The Sponsors may, in their sole discretion, waive any and a ved, potential or
actual Conflicts of Interest of Proponents or Proponent Team Members, ofitheir respective
Advisors. A waiver may be upon such terms and conditions as the Spes cheir sole discretion,
require to satisfy themselves that the Conflict of Interest has been a ly managed, mitigated
and minimized, including requiring the Proponent to put into plagesSuch policies, procedures,
measures and other safeguards as may be required by and be a table to the Sponsors, in their sole
discretion, to manage, mitigate and minimize the impact o h Conflict of Interest.

3
(7) For the purposes of this RFP Process & of Interest" includes any situation or

circumstance where, in relation to the Project, a P or any Proponent Team Member or any
Proponent Advisor: %

(a) has other commit , telationships or financial interests or involvement in

ongoing litigationthat:
& 1d be seen to exercise an improper influence over the

B ¢
, unbiased and impartial exercise of the independent

ou
jceti
& ment by any personnel of the Sponsors or their Advisors; or

could or could be seen to compromise, impair or be incompatible
with the effective performance of a Proponent's obligations under the
Project Agreement if that Proponent was determined to be the
Preferred Proponent under the RFP Process;

(b) has contractual or other obligations to Infrastructure Ontario or the Client that
could or could be seen to have been compromised or otherwise impaired as a
result of its participation in the RFP Process or the Project; or

(c) has knowledge of confidential information (other than Confidential
Information disclosed by the Sponsors in the normal course of the RFP
Process) of strategic and/or material relevance to the RFP Process or to the
Project that is not available to other Proponents and that could or could be
seen to give the Proponent an unfair competitive advantage.
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(®) The final determination of whether a perceived, potential or actual Conflict of Interest
exists shall be made by the Sponsors in their sole discretion.

392 Ineligible Persons

(1) As a result of their involvement in the Project, the persons named in the RFP Data
Sheet as "Ineligible Persons", their employees, and any of their subcontractors, advisors,
consultants or representatives engaged in respect of this Project and, subject to RFP Sections 3.9.2(3)
and 3.9.2(4) any person controlled by, that controls or that is under common control with the
Ineligible Persons (each an "Ineligible Person's Affiliate") are not eligible to participate as a
Proponent Team Member, Advisor to the Proponent, Financial Services Provider or Advisor to a
Financial Services Provider.

2) The Sponsors may amend the Ineligible Persons list in the Sheet from time

to time during the RFP Process. Q
3) An Ineligible Person's Affiliate may be eligible to @ ate as a Proponent Team
A

Member, Advisor to the Proponent, Financial Services Provider or sor to a Financial Services
Provider only after it has obtained a written consent from the Spensors permitting it to participate as
a Proponent Team Member, Advisor to the Proponent, Finan@rvices Provider or Advisor to a
Financial Services Provider. To obtain consent for andne @ e Person's Affiliate to participate as a
Proponent Team Member, Advisor to the Propone aneial Services Provider or Advisor to a
Financial Services Provider, the Proponent must s n%ﬁ:quest for consent to the Contact Person
that includes the following information: %

wishes to include‘@n it$team or as a Proponent Team Member, Advisor to
the Propon t,@a ial Services Provider or Advisor to a Financial Services
Provider;

(b) info% regarding the Ineligible Person's Affiliate's relationship to the
Ingligibl®Person listed in the RFP Data Sheet; and

( cription of the policies and procedures that will be put in place to

Q anage, mitigate or minimize the impact of any potential Conflict of Interest.

(4)  Upon the Contact Person's receipt of a Proponent's properly completed request for
consent in accordance with RFP Section 3.9.2(3), the Sponsors shall, in their sole discretion, make a
determination as to whether they consider there to be a real, perceived or potential Conflict of
Interest and whether the impact of such real perceived or potential Conflict of Interest can be
appropriately managed, mitigated or minimized. The Proponent shall be notified of the Sponsors'
decision by means of a consent letter setting out the nature of the consent and the management,
mitigation or minimization measures required as a condition of consent. If the Ineligible Person's
Affiliate is considered to have a Conflict of Interest, the impact of which cannot be properly

managed, mitigated or minimized, the Sponsors shall add the Ineligible Person's Affiliate to the
Ineligible Persons list by Addendum.

(a) the full legal nam& the Ineligible Person's Affiliate that the Proponent
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3.10 Proponent Costs

(1) The Proponent and the Proponent Team Members shall bear all costs and expenses
incurred by them relating to any aspect of their participation in this RFP Process, including all costs
and expenses related to the Proponent's involvement in:

(a) the preparation, presentation and submission of its Proposal;

(b) attendance at any Proponents Meeting, Commercially Confidential Meeting
or any other meeting with the Sponsors;

(©) due diligence and information gathering processes;

(d) Scheduled Visits or Additional Visits;

(e) preparation of responses to questions or request@o ation from the

Sponsors;

) preparation of the Proponent's own RFIs duringthe clarification process; and

(2) negotiations
(2) Except as explicitly provided in ]&\ec tons 10.3.2, 10.3.3 and 10.4(3), if
0

applicable, the Sponsors are not liable to pay any xpenses of any Proponent or to reimburse
or compensate a Proponent under any circums gardless of the outcome of the RFP Process.

3.11 Insurance and Work< ompensation

3.11.1 Insurance Require the RFP Process
(1) During the P ss, the Proponent is required to obtain, and to cause all
Proponent Team Members a her persons listed below to obtain, and at all times keep and
maintain in force the ingtirance as set out in RFP Sections 3.11.1(1)(a) and (b), whenever the
Proponent, a Propon m Member, or any of their respective directors, officers, employees,
consultants, ents or representatives are present at the Site, Existing Phase 2

Infrastructure 0 any facilities or premises of the Sponsors for any purpose whatsoever:

(a) Commercial/Comprehensive General Liability insurance, having an inclusive
limit of not less than $5,000,000 for each occurrence or accident and
covering all sums which the Proponent, a Proponent Team Member or any
other persons listed above may become legally obligated to pay for damages
as a result of bodily injury (including death at any time resulting there from)
sustained by any person or persons or because of damage to, destruction of,
or loss of use of property caused by an occurrence or accident arising out of
any operations or activities carried out in connection with this RFP or RFP
Process. The policy or policies shall include as insureds or additional
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insureds each of Her Majesty the Queen in Right of Ontario, MOI, the
Ministry of Transportation and Infrastructure Ontario (and each of their
respective directors, officers, employees, legislators, members, officials,
consultants and agents), and an endorsement specifying that the policy shall
be primary and without right of contribution from any insurance otherwise
maintained by Infrastructure Ontario, Her Majesty the Queen in Right of
Ontario, MOI and the Ministry of Transportation; and

(b) Motor Vehicle Liability insurance, in the amount of $2,000,000 per accident,
for vehicles used by Proponents or Proponent Team Members (or their
respective directors, officers, employees, consultants, Advisors and agents)
while on or at the Site, Existing Phase 2 Infrastructure or on or at any
facilities or premises of the Sponsors.

(2) As a condition of allowing access to the Site, Existing Pha asfructure or to the
facilities or premises of the Sponsors, the Sponsors reserve the right terequiire Proponents to provide
evidence acceptable to the Sponsors that the insurance required by thl’lS 3.11.1(1)(a) and (b)
is in place.

3) If a Proponent proposes to perform any inv @ns at the Site or Existing Phase 2
Infrastructure, the risk related to which may not beofu@ red under the above policies, the
Sponsors may, in their sole discretion, require the P(&\ 7at its own cost and expense, to obtain
insurance additional to that specified in RFP Sec‘m .1(1)(a) and (b).

4) All insurance policies requir
insurance shall not be cancelled, reduce

insurer giving at least thirty (30) days :

obtained by Proponents shall provide that the
trieted, modified or changed in any way without the
written notice to the Sponsors.

3.11.2 Workplace Safet e RFP Process

(1) Asa conditi(x lowing access to the Site, Existing Phase 2 Infrastructure or any
facilities or premises of ghe Sponsors each of the Sponsors may, in its sole discretion, require
Proponents to providesevidence acceptable to the Sponsors that the Proponent and its Proponent
Team Membersdre @ ered with the Workplace Safety Insurance Board of Ontario, if such
registration is ired under Applicable Law, or, if such registration is not required under
Applicable Law, to,provide evidence acceptable to it that the Proponent and its Proponent Team
Members have employer's liability insurance in amounts and on terms and conditions acceptable to
it.

3.11.3 Infrastructure Ontario Construction Insurance Program

(1) Infrastructure Ontario may determine that certain construction insurance to be
provided during the Initial Works phase under the Project Agreement will be obtained under the
Infrastructure Ontario Construction Insurance Program ("IOCIP"). If a Project has been designated
by Infrastructure Ontario to proceed under IOCIP, a "User Guide" will be posted as Background
Information. The User Guide includes the form of confidentiality agreement that must be entered
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into between a Proponent and the IOCIP Broker of Record and the forms of applications to be
completed by a Proponent and submitted to the IOCIP Broker of Record for the Initial Works phase
construction insurance.
SECTION 4 - PROPOSAL FORM AND CONTENT REQUIREMENTS

4.1 Format and Content of the Proposal

(1) Proponents shall submit Proposals organized in accordance with and in the format set
out in Schedules 3 to 6 to this RFP.

(2) Proponents shall submit Proposals in three parts as follows:

(a) Part A — Proposal Submission Form (Schedule is RFP) and a
Proponent Team Member Declaration (Schedul% this\ RFP) for each

Proponent Team Member;

(b) Part B — Technical Submission consisting cO

(1) the Technical Submission Inf ion; and

(ii)  the Innovation Submiﬁx chnical).

(©) Part C — Financial Submis sisting of:
(1) Price Submisgi (Schedule 6 to this RFP);
(i1) Financi mission Information; and

@i1) In 167 Submissions (Financial).
3) Proponents @nit each of Parts A, B and C of their Proposals in accordance
with the requirements ar&it;st tions set out in Schedules 3 to 6 to this RFP.

(4) P p shall include in their Technical Submission, their proposed approach to
the constructi traCting for Phase 2a and Phase 2b, including their approach and analysis
regarding compliance with the holdback provisions of the Construction Lien Act, R.S.0. 1990
¢.C.30. Prior to the Submission Deadline, there will be an opportunity to discuss the Proponent's
proposed approach to the construction contracting for Phase 2a and Phase 2b, at one of the
Commercially Confidential Meetings.

SECTION 5 — SUBMISSION, WITHDRAWAL, MODIFICATION OF THE PROPOSAL
AND LENDER REQUIREMENTS

5.1 Submission of Proposal
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(1) Each Proponent shall submit its Proposal before the Submission Deadline. For the
purposes of the RFP Process, the determination of whether the Proposal is submitted before the
Submission Deadline shall be based on the time and date stamp the Proponent must ensure it
receives from Infrastructure Ontario at the address for submission set out in the RFP Data Sheet. A
Proposal received after the Submission Deadline, in each case as documented by the time and date
stamp, shall be returned unopened to the sender.

(2) Proponents shall submit their Proposals by sending them by pre-paid courier or hand
delivery to Infrastructure Ontario at the address set out in the RFP Data Sheet. It is the sole
responsibility of the Proponent to ensure that the Proposal is received by Infrastructure Ontario prior
to the Submission Deadline and to ensure it receives a date and time stamp receipt from
Infrastructure Ontario confirming the timely delivery of the Proposal. The Sponsors will not accept

Proposals delivered by electronic mail. ﬂ

3) Proponents shall provide such number and type of hard ecfronic copies of
Proposals as specified in Schedule 3, Part 4 to this RFP.

4) If there is any difference whatsoever between the e@ic copy of a Proposal and
the original hard copy of the Proposal, the original hard cop@e Proposal shall govern.

5.2 Withdrawal of Proposals . O

Submission Deadline to the Contact Person. The rs will return, unopened, a Proposal that has

(1) A Proponent may withdraw its P% ly by giving written notice before the
been withdrawn in accordance with this RFR Section 5.2.

5.3 Amendment of Pro 1
(1) Except as provide @Section 5.5, Proponents may amend their Proposals after
submission but only if the Pro@ esubmitted before the Submission Deadline in accordance

with the following; \

(a) th&;oponent shall withdraw its original Proposal by notifying the Contact
n in writing before the Submission Deadline; and

& the Proponent shall submit a revised replacement Proposal in accordance
with the RFP Documents and before the Submission Deadline in accordance
with the requirements of RFP Section 5.1.

5.4 Proposal Irrevocability

(1) Except as provided in RFP Sections 5.6(1) and 5.6(3) and subject to RFP Section 5.5
and the Proponent's right to withdraw a Proposal before the Submission Deadline, the Proposals
shall be irrevocable and shall remain in effect and open for acceptance for one hundred and sixty-
five (165) days after the Submission Deadline (the "Proposal Validity Period") or until Financial
Close, whichever occurs first.
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5.5

(1)

2)

Credit Spreads and Lenders Commitment Letter

(a)

(b)

(©)

After the Submission Deadline, the Indicative Credit Spread Benchmarks (if
applicable) and, subject to RFP Section 5.5(2)(e), the election pursuant to
RFP Section 5.5(1)(b) shall not change.

On the Submission Deadline, each Proponent shall identify in writing to the
Sponsors by way of an election:

(1) which form(s) of lending facility and/or debt financing instruments, if

any, in respect of which it shall participate in the Kirst Credit Spread
Lock-in Date (the "Credit Spread Electiorn\ ies"); and

(i1))  which form(s) of lending facility and/ord @ncing instruments, if
any, in respect of which it shall hold % tto RFP Section 5.5(3.1),
Credit Spreads for from the Submissign Deadline to Financial Close

(the "Held Pricing Facilities")
and such information shall be r‘eﬂ Qle Financial Model.

In respect of the Credit Sprea@on Facilities, a Proponent shall, no later
he Submission Deadline and using the

than 10 Business Days p@
process set out in Se@ of the RFP, provide to the Sponsors for their

review and acceptaficéy, in their sole discretion, a formula in writing
describing how &0 dit Spreads shall move upwards or downwards
consistent itl@h vement in the Indicative Credit Spread Benchmarks
and the Sp all confirm in writing to such Proponent whether the
Sponsorsfwill aecept such formula for the purposes of this RFP Section 5.5.
The K rs shall confirm whether or not they accept the formula submitted
byghe Proponent no later than 5 Business Days prior to the Submission
%ine. Any formula that is accepted by the Sponsors may be used by the

D
p nent and the Proponent's Lenders to explain (A) why the movement, if

Q

, in the Indicative Credit Spread Benchmarks is or is not sufficient to
require a change to the Credit Spreads, and (B) how the change, or lack
thereof, to the Credit Spreads is consistent with the movement, if any, of the
Indicative Credit Spread Benchmarks. Where the formula is not accepted,
the provisions of this RFP Section 5.5 shall apply as if any such formula had
not been provided to the Sponsors by the Proponent.

Each Proponent that has provided notification pursuant to RFP Section 5.5(1)(b)(i)
shall, prior to identification of the Preferred Proponent under RFP Section 8.1 and before 12:00:00
p.m. on the first Credit Spread lock-in date established by the Sponsors in accordance with this RFP
(the "First Credit Spread Lock-in Date") confirm or change, in respect of the Credit Spread
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Election Facilities, the Credit Spreads set out in the Proponent's Financial Submission, in
accordance with the following process:

(a) the Sponsors shall provide at least 7 calendar days prior written notice to the
Proponents of the Sponsors' establishment of the First Credit Spread Lock-in
Date;

(b) the Proponent shall, no later than the First Credit Spread Lock-in Date, advise
the Sponsors of either a confirmation or change to its Credit Spreads in
accordance with the following:

(1) if there has been upward or downward movement in the Indicative
Credit Spread Benchmarks sufficient to require a change to its Credit
Spreads on or before the First Credit Sp ck-in Date, the
Proponent shall change its Credit Spre&s mitting to the

Sponsors:
(A)  anupdated Financial Model@s been,

(1) revised only to@t the Proponent's changes to its
Credit Spre

&

For rm rity, no changes shall be made to the Financial Model
oth change the Credit Spreads and any resulting changes

re-optimization of the Financial Model to reflect the revised
it Spreads;

K (B) an amended Price Submission Form and Summary of
O Proposal Cost Form revised only to reflect the Proponent's
changes to its Credit Spreads;

ccordance with the procedure outlined
ncial Submission Requirements found in
of Section B of Part 2 of Schedule 3 to this

(C)  awritten explanation and, where applicable, calculations from
the Proponent demonstrating:

(1) why the upward or downward movement in the
Indicative Credit Spread Benchmarks from the
Submission Deadline to the First Credit Spread Lock-
in Date is sufficient to require a change to the Credit
Spreads; and
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(i1))  that the change to the Credit Spreads is consistent
with the movement of the Indicative Credit Spread
Benchmarks of the Proponent from the Submission
Deadline to the First Credit Spread Lock-in Date.

For greater clarity, the written explanation shall be supported by
facts, justifications and analysis of relevant factors such as new issue
spreads, credit default swap spreads, and/or other publicly verifiable
spread indices as applicable;

(D) a written explanation and, where applicable, calculations
prepared and executed by the Proponent's Lenders
demonstrating:

(1) why the upward or downwa ement in the
Indicative Credit Spread “Bernichmarks from the
Submission Deadlin @ irst Credit Spread Lock-
in Date is sufficient to'wegtiire a change to the Credit
Spreads; and

(11) that theocht the Credit Spreads is consistent
with t ent of the Indicative Credit Spread
Ben% of the Proponent from the Submission

o the First Credit Spread Lock-in Date.

, the written explanation shall be supported by
s and analysis of relevant factors such as new issue

ces as applicable;

written confirmation that the Proponent has not changed any

K variables in the Financial Model or made any revisions to the

Financial Submission except for the Credit Spreads and any

O resulting changes from the re-optimization of the Financial
Model to reflect the revised Credit Spreads; and

(F) if applicable and exclusively as a result of a change of Credit
Spreads, any revision in NPV calculation, total nominal
project cost and a schedule of Annual OM&R Payments
reflecting the financial effect of the Innovation
Submissions(s);

(i1) if there has not been upward or downward movement in the
Indicative Credit Spread Benchmarks sufficient to require a change to
its Credit Spreads, on or before the First Credit Spread Lock-in Date,
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the Proponent shall not change its Credit Spreads and shall submit to
the Sponsors:

(A)  awritten explanation and, where applicable, calculations from
the Proponent demonstrating:

(1) why the movement, if any, in the Indicative Credit
Spread Benchmarks from the Submission Deadline to
the First Credit Spread Lock-in Date is not sufficient
to require a change to the Credit Spreads; and

(i1))  that maintaining the Credit Spreads as submitted on
the Submission Deadline is cofisistent with the
movement, if any, in the Ir&' Credit Spread

Benchmarks of the Propon m the Submission
Deadline to the First @ad Lock-in Date.
For greater clarity, the written exp n shall be supported by

facts, justifications and analysissef relevant factors such as new issue
and/or other publicly verifiable

(B) a written e ion and, where applicable, calculations
prepared xecuted by the Proponent's Lenders

1 K hy the movement, if any, in the Indicative Credit

6 Spread Benchmarks from the Submission Deadline to

& the First Credit Spread Lock-in Date is not sufficient
to require a change to the Credit Spreads; and

\ (11) that maintaining the Credit Spreads as submitted on
K the Submission Deadline is consistent with the
O movement, if any, in the Indicative Credit Spread
Benchmarks of the Proponent from the Submission

Deadline to the First Credit Spread Lock-in Date.

For greater clarity, the written explanation shall be supported by
facts, justifications and analysis of relevant factors such as new issue
spreads, credit default swap spreads, and/or other publicly verifiable
spread indices, as applicable;

(iii))  as of the First Credit Spread Lock-in Date, but subject to RFP
Sections 5.5(3) and 5.6(2), the revised or unchanged Credit Spreads,
as applicable, and, if applicable, any re-optimization of its Financial
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Model and any revisions to its Financial Submission provided by the
Proponent shall apply until the expiry of the Proposal Validity Period.

(c) if a Proponent fails to confirm or submit a change to the Credit Spreads in
accordance with RFP Section 5.5(2) on or before the First Credit Spread
Lock-in Date, the Sponsors may:

(1) deem that the Proponent has amended its Credit Spreads to be
consistent with the movement of the Indicative Credit Spread
Benchmarks of the Proponent from the Submission Deadline to the
First Credit Spread Lock-in Date and require the Proponent to submit
the information set out in RFP Section 5.5(2)(b)(i), failing which the
Sponsors may deem the Proposal materially n(qnpliant; and/or

(11) deem that the Proponent has made no cha \it Credit Spreads
subsequent to the Submission Deadlipesandyrequire the Proponent to
submit the information set out in t1 n 5.5(2)(b)(i1), failing
which the Sponsors may deem the Proposal materially non-
compliant; and/or

(iii))  deem the Proposal materia@?compliant;

(d) if, in the sole discretion o
confirmation of the Credit
with the Indicative Cr

(1) require thc&)
andjor O

(i1) idér this inconsistency in the evaluation and scoring of the
onent's Proposal; and/or

nsors, the Proponent's amendment or
sunder RFP Section 5.5(2) is not consistent
ad Benchmarks, the Sponsors may:

nent to re-submit pursuant to RFP Section 5.5(2)(b);

fi decline to select the Proponent as the Preferred Proponent;

he First Credit Spread Lock-in Date, each Proponent that has confirmed
or changed its Credit Spreads in respect of the Credit Spread Election
Facilities in accordance with RFP Section 5.5(2) shall identify in writing to
the Sponsors by way of an election that, if selected as the Preferred
Proponent:

(1) which, if any, Credit Spread Election Facilities it shall participate in
respect of the Final Credit Spread Lock-in Date (the "Final Credit
Spread Election Facilities"); and
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(i)  which, if any, Credit Spread Election Facilities it shall hold Credit
Spreads for from the First Credit Spread Lock-in Date to Financial
Close.

3) If the Preferred Proponent has provided notification pursuant to RFP Section
5.5(2)(e)(i), the Preferred Proponent shall, prior to Commercial Close and no later than the date
established by the Sponsors as the final Credit Spread lock-in date in accordance with this RFP (the
"Final Credit Spread Lock-in Date"), further confirm or change, in respect of the Final Credit
Spread Election Facilities, the Credit Spreads in its Financial Submission, and as submitted pursuant
to RFP Section 5.5(2) in accordance with the following process:

(a) the Sponsors shall provide at least 1 Business Day prior written notice to the
Preferred Proponent of the Sponsors' establishment of the Rinal Credit Spread
Lock-in Date and provided the Sponsors may revok&%ﬁce and issue a
replacement notice in their sole discretion; Q

(b) the Preferred Proponent shall, no later thana Credit Spread Lock-in
Date, advise the Sponsors of either a confifmation or change to its Credit

Spreads in accordance with the followjmg;:

(1) if there has been upwazd @\%ard movement in the Indicative
Credit Spread Bench \ cient to require a change to its Credit
Spreads on or beft ﬂ& inal Credit Spread Lock-in Date, the
Preferred Propo \‘?bl change its Credit Spreads by submitting to
the Sponsors:

(A)  an'wpdated Financial Model that has been,

& revised only to reflect the Preferred Proponent's
changes to its Credit Spreads; and

\ (i1) optimized in accordance with the procedure outlined
K in the Financial Submission Requirements found in
Q O Section 6 of Section B of Part 2 of Schedule 3 to this

RFP.

For greater clarity, no changes shall be made to the Financial
Model other than to change the Credit Spreads and any
resulting changes from the re-optimization of the Financial
Model to reflect the revised Credit Spreads;

(B) an amended Price Submission Form and Summary of
Proposal Cost Form revised only to reflect the Preferred
Proponent's changes to its Credit Spreads;
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©)

(D)

a written explanation and, where applicable, calculations from
the Preferred Proponent demonstrating:

(1) why the upward or downward movement in the
Indicative Credit Spread Benchmarks from the First
Credit Spread Lock-in Date to the Final Credit Spread
Lock-in Date is sufficient to require a change to the
Credit Spreads; and

(11) that the change to the Credit Spreads is consistent
with the movement of the Indicative Credit Spread
Benchmarks of the Preferred Proponent from the First

Credit Spread Lock-in Date to the Kinal Credit Spread
Lock-in Date.
by facts, justifications and ar % elevant factors such as
new issue spreads, credit defaultswap spreads, and/or other
publicly verifiable spr@iices as applicable;
a written explwa@n , where applicable, calculations
prepared and y the Preferred Proponent's Lenders

demonstratv?
(1) @ ¢ upward or downward movement in the
o

For greater clarity, the writte on shall be supported

ndicative Credit Spread Benchmarks from the First
redit Spread Lock-in Date to the Final Credit Spread

Credit Spreads; and

&OK Lock-in Date is sufficient to require a change to the

o)

(E)

(11) that the change to the Credit Spreads is consistent
with the movement of the Indicative Credit Spread
Benchmarks of the Preferred Proponent from the First
Credit Spread Lock-in Date to the Final Credit Spread
Lock-in Date.

For greater clarity, the written explanation shall be supported
by facts, justifications and analysis of relevant factors such as
new issue spreads, credit default swap spreads, and/or other
publicly verifiable spread indices as applicable;

written confirmation that the Preferred Proponent has not
changed any variables in the Financial Model or made any
revisions to the Financial Submission except for the Credit
Spreads and any resulting changes from the re-optimization of
the Financial Model to reflect the revised Credit Spreads; and
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(F) if applicable and exclusively as a result of a change of Credit
Spreads, any revision in the NPV calculation, total nominal
project cost and a schedule of Annual OM&R Payments
reflecting the financial effect of the Innovation
Submission(s);

(11) if there has not been upward or downward movement in the
Indicative Credit Spread Benchmarks sufficient to require a change to
its Credit Spreads, on or before the Final Credit Spread Lock-in Date,
the Preferred Proponent shall not change its Credit Spreads and shall
submit to the Sponsors:

(A)  awritten explanation and, where applicabléycalculations from
the Preferred Proponent demonstratix

(1) why the movement, ifsany\in the Indicative Credit
Spread Benchmark the First Credit Spread
Lock-in Date to the Fihal@redit Spread Lock-in Date
is not sufficien require a change to the Credit
Spreads; and 0

(11) that m the Credit Spreads as submitted on
the Eimst dit Spread Lock-in Date is consistent
w'tovement, if any, in the Indicative Credit

réad Benchmarks of the Preferred Proponent from

thésy First Credit Spread Lock-in Date to the Final
K redit Spread Lock-in Date.

\Qgreater clarity, the written explanation shall be supported
y facts, justifications and analysis of relevant factors such as
\ new issue spreads, credit default swap spreads, and/or other

publicly verifiable spread indices as applicable; and

prepared and executed by the Preferred Proponent's Lenders
demonstrating:

Qo (B)  a written explanation and, where applicable, calculations

(1) why the movement, if any, in the Indicative Credit
Spread Benchmarks from the First Credit Spread
Lock-in Date to the Final Credit Spread Lock-in Date
is not sufficient to require a change to the Credit
Spreads; and

(i1))  that maintaining the Credit Spreads as submitted on
the First Credit Spread Lock-in Date is consistent
with the movement, if any, in the Indicative Credit

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 34

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

Spread Benchmarks of the Preferred Proponent from
the First Credit Spread Lock-in Date to the Final
Credit Spread Lock-in Date.

For greater clarity, the written explanation shall be supported
by facts, justifications and analysis of relevant factors such as
new issue spreads, credit default swap spreads, and/or other
publicly verifiable spread indices, as applicable; and

(iii))  as of the Final Credit Spread Lock-in Date, but subject to RFP
Section 5.6(2), the revised or unchanged Credit Spreads, as
applicable, and, if applicable, any re-optimization of its Financial

Model and any revisions to its Financial Submissi@n provided by the
Preferred Proponent shall apply until Financ e; and

(©) if the Preferred Proponent fails to confirm oz
Spreads in accordance with RFP Section 5.5
Spread Lock-in Date, the Sponsors may:

@as amended its Credit Spreads:

ment of the Indicative Credit Spread
eferred Proponent from the First Credit
ate to the Final Credit Spread Lock-in Date;

it a’change to the Credit
before the Final Credit

(1) deem that the Preferred Pro

(A)  consistent wit
Benchmark
Spread Loc
and/or,

(B) in %c e of bonds, to reflect the Clearing Spread set out in
ection 5.5(4),

Xire the Proponent to submit the information set out in RFP
\ ion 5.5(3)(b)(1) and/or RFP Section 5.5(4); and/or

i deem that the Preferred Proponent has made no changes to its Credit
Spreads subsequent to the First Credit Spread Lock-in Date and
require the Preferred Proponent to submit the explanations set out in
RFP Section 5.5(3)(b)(ii).

(3.1) Each Proponent that has provided notification under RFP Section 5.5(1)(b)(ii) or RFP
Section 5.5(1)(b)(1) that it intends to provide, respectively, Held Pricing Facilities or Credit Spread
Election Facilities may, on the First Credit Spread Lock-in Date only, as applicable (i) reduce the
Credit Spreads set out in the Proponent's Financial Submission relating to the Held Pricing Facilities
(or any of them), or (i) redesignate the Credit Spread Election Facilities (or any of them) as Held
Pricing Facilities conditional upon the redesignation resulting in a reduction of the Credit Spreads
applicable thereto from those set out in the Proponent's Financial Submission, and, in each case,
shall submit to the Sponsors on the First Credit Spread Lock-in Date:

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 35

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

(a) the decreased Credit Spreads for each of the affected Held Pricing Facilities
or Credit Spread Election Facilities and an unconditional confirmation that
the decreased Credit Spreads will remain in effect for the balance of the
Proposal Validity Period with respect to the affected Held Pricing Facilities
or Credit Spread Election Facilities;

(b) an updated Financial Model that has been,

(1) revised only to reflect the Proponent's decreases to its Credit Spreads;
and

(i1) optimized in accordance with the procedure outlined in the Financial
Submission Requirements found in Section 6 (ﬁcion B of Part 2

of Schedule 3 to this RFP. \

For greater clarity, no changes shall besn @' e Financial Model
other than to decrease the Credit Sp @ nd any resulting changes
from the re-optimization of the Fimaneial Model to reflect the

decreased Credit Spreads;

(©) an amended Price Submissiongo Summary of Proposal Cost Form
revised only to reflect the Pr& decrease(s) to its Credit Spreads;

(d) written confirmation that t onent has not changed any variables in the
Financial Model or evisions to the Financial Submission except
for the decrease(s) redit Spreads and any resulting changes from the

re-optimization ofyth¢¥Financial Model to reflect the decreased Credit

Sprea. revision in the NPV calculation, total nominal project cost and a
schedule*of Annual OM&R Payments reflecting the financial effect of the
vation Submission(s).

Spreads; a\K
(e) if ap&j@a d exclusively as a result of the decrease(s) to the Credit

(3.2) pofisors will evaluate the reasonableness of the Credit Spreads for the Credit
Spread Elegtion Facilities submitted by the Proponent and as priced at RFP Submission. If
the Sponsors, acting in their sole discretion, do not find such Credit Spreads to be reasonable,
the Sponsors may

(a) either at the First Credit Spread Lock-in Date or at the Final Credit Spread Lock-in
Date, as the case may be, deem that the Proponent has amended such Credit Spreads
to be consistent with the movement of the Indicative Credit Spread Benchmarks of
the Proponent from the Submission Deadline to the First Credit Spread Lock-In Date
and/or from the First Credit Spread Lock-in Date to the Final Credit Spread Lock-in
Date; provided, that, if the Sponsors exercise their rights under this Section
5.5(3.2)(a), any deemed amendments to the Credit Spreads shall be equal to the
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change in the Indicative Credit Spread Benchmarks over the applicable period of
time; or

(b) no later than the identification of Preferred Proponent, deem the Proposal materially
non-compliant.

(4) The Preferred Proponent and Lenders (including but not limited to underwriters,
mandated lead arrangers and arrangers) acknowledge and agree that if, on the Final Credit Spread
Lock-In Date:

(a) The Clearing Spread for the bonds payable by the Preferred Proponent is
less than the Credit Spread derived using Indicative Credit Spread
Benchmarks, the full benefit of such lower Clearing Sptead will be passed
through to Infrastructure Ontario. This Clearing will be reflected
in the reduction of the Annual OM&R Payment pe e by Infrastructure

bmitted by the Preferred

ization procedure set

6.0.

Ontario as set out in the Financial Modg
Proponent prior to Financial Close using @
out in the RFP Schedule 3 Part 2 Part B Secti@

able by the Preferred Proponent is

sing the Indicative Credit Spread
e required to provide to Infrastructure
ariance between the Clearing Spread and
g the Indicative Credit Spread Benchmarks
section of the RFP, supported by facts,
justifications a is of relevant factors. Only if such explanation is
accepted by tricture Ontario, acting in its sole discretion, then such
higher read will be reflected in the Annual OM&R Payment

payabl rastructure Ontario as set out in the Financial Model
s&@y the Preferred Proponent prior to Financial Close using the
e

(b) The Clearing Spread for the bonds
higher than the Credit Spread
Benchmarks, then the Len
Ontario an explanation fi
the Credit Spread deri
described herein 4

optifization procedure set out in the RFP Schedule 3 Part 2 Part B
ction 6.0. If such explanation is not accepted by Infrastructure Ontario,
ing in its sole discretion, Infrastructure Ontario may exercise its rights

Q Qet out in RFP Section 5.5(6) without limiting any other rights under this
RFP.

(©) To provide complete transparency, between the time of selection of the
Preferred Proponent and targeted Financial Close, the Preferred Proponent
and the Lenders will provide periodic updates to the satisfaction of
Infrastructure Ontario in respect of (i) the expected Clearing Spread for
the bonds using the Indicative Credit Spread Benchmarks process
pursuant to this RFP and (ii) any variances between the expected Clearing
Spread for the bonds and the Credit Spread derived using the Indicative
Credit Spread Benchmarks process pursuant to this RFP.
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(5) In a written notice given to the Preferred Proponent the Sponsors shall prescribe the
date (provided the Sponsors may give a further notice of a revised date in their sole discretion) on
which the Preferred Proponent shall submit to the Sponsors a letter, the form and substance of which
shall be satisfactory to the Sponsors, acting reasonably, on the letterhead of its Lenders and executed
by the Lenders (the "Lenders Commitment Letter") addressed to the Preferred Proponent
confirming,

(a) the Lenders unconditional funding commitment to provide the financing
described in the Financial Submission including as revised under RFP
Sections 5.5(2), 5.5(3), 5.5(3.1) or 5.5(4) and including, for clarity, a
confirmation that the funding commitment does not contain material adverse
change, market flex or any other similar conditions, or if such conditions
were originally applicable that the Lenders have now waiveéd such conditions;
and

(b) that the Lenders accept the Project Agreeme '@ny material change.

Prior to the issuance of the Lenders Commitment Letter, and no Qan either the Final Credit

Spread Lock-in Date, if applicable, or 5 Business Days pwog to the due date of the Lenders

Commitment Letter as prescribed by the Sponsors pursua@@f P Section 5.5(5), the Preferred

mit

Proponent shall submit a draft thereof (the "Draft Lende ment Letter") to the Sponsors
for review and comment by the Sponsors.

(6) If (i) in respect of the Final C ead Election Facilities, the amendment or
confirmation of the Credit Spreads under R on 5.5(3) are not consistent with the Indicative
Credit Spread Benchmarks of the Prefers onent, in the sole discretion of the Sponsors, or
(11) in respect of the Final Credit Spread,Flection Facilities, the written explanations justifying the
amendment or confirmation of the,C @ preads under RFP Section 5.5(3) are not, in the sole

discretion of the Sponsors, a ¢ to the Sponsors, or (iii) any other of the requirements

respecting the amendment ogcénfirmation of the Credit Spreads under RFP Section 5.5(3) have not,
in the sole discretion of the nsors, been satisfied or complied with, or (iv) the Preferred
Proponent's Lenders have not provided a Lenders Commitment Letter which, in the Sponsors' sole
discretion, satisfies t irements of RFP Section 5.5(5), then:

The Sponsors shall, no later than 7 Business Days after the Final Credit
Spread Lock-In Date or the date of receipt by the Sponsors of the Lenders
Commitment Letter, give written notice to the Preferred Proponent setting
out the manner in which any of the foregoing requirements of RFP Sections
5.5(3), 5.5(4) or 5.5(5) have not been satisfied or complied with (the
"Rectification Notice"). The Preferred Proponent shall have 7 Business Days
following the date of the Rectification Notice to rectify the failure to satisfy
the requirements as set out in the Rectification Notice (for greater certainty,
including the resubmission of an updated Financial Model that provides for
revised Credit Spreads that are consistent with the changes to the Indicative
Credit Spread Benchmarks of the Preferred Proponent or the resubmission of
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the Lenders Commitment Letter) by submitting to the Sponsors a response to
the Rectification Notice (the "Rectification Notice Response").

(b) If the Sponsors, in their sole discretion: (A) are not satisfied with the
Rectification Notice Response or with the Draft Lenders Commitment Letter;
and/or (B) determine that the NPV of the Preferred Proponent's Financial
Submission as revised by RFP Section 5.5(3) exceeds the budget for the
Project; and/or (C) determine that the NPV of the Preferred Proponent's
Financial Submission as revised by RFP Section 5.5(3) changes the overall
rank of the Preferred Proponent relative to the other Proponents, the Sponsors
may, in their sole discretion and without limitation to any other right under
this RFP:

(1) request the Second Negotiations Proponen%ed to in RFP
Section 8.1(1)(b)) to confirm or changeg™i redit Spreads in
accordance with RFP Section 5.5(3),ane ame time request the
Preferred Proponent to again confi @ ange its Credit Spreads in
accordance with RFP Section 5.5(3), anddased on the results thereof,
re-run the evaluation process etermine which of the Preferred
Proponent or the Second Neg s Proponent is then the highest
ranked Proponent. If the S @ d Negotiations Proponent is then the

ch the Second Negotiations Proponent

highest ranked Propo&
shall then become ferred Proponent in place of the first
nent for all purposes of this RFP;

(11) commence megotiations with the Second Negotiations Proponent in

accordag t RFP Section 8§ including requesting the Second

Ne i roponent to confirm or change its Credit Spreads in

acgor ¢ with RFP Section 5.5(3). If the Second Negotiations

%wnt is then the highest ranked Proponent then the Second

egotiations Proponent shall then become the Preferred Proponent in

K place of the first selected Preferred Proponent for all purposes of this
RFP;

(1i1))  direct the Preferred Proponent to terminate its relationship with its
Lenders, and the Sponsors shall conduct, in conjunction with the
Preferred Proponent, a competition amongst prospective lenders to
become Lenders to the Preferred Proponent following which the
Preferred Proponent shall resubmit its Financial Submission to
incorporate the financial terms and conditions of the Lenders that are
successful in the competition. Based thereon, the Sponsors may, in
their sole discretion, continue with the Preferred Proponent in
accordance with the provisions of this RFP;
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(iv)  commence separate and distinct but contemporaneous negotiations
with the Second Negotiations Proponent and the Preferred Proponent.
If the Second Negotiations Proponent is then the highest ranked
Proponent then the Second Negotiations Proponent shall then become
the Preferred Proponent in place of the first selected Preferred
Proponent for all purposes of this RFP; or

(V) request the Second Negotiations Proponent and the Preferred
Proponent to resubmit their respective Proposals for evaluation under
and in accordance with this RFP, and for such purpose shall establish
a new Submission Deadline.

change which of the RFP Section 5.5(6)(b) processe loy at any time
during the application of RFP Section 5.5(6)(b he) event that the
Sponsors have determined to proceed under amye ections 5.5(6)(b)(1),
(i1) or (iv), then the provisions of RFP Sectic @ 2), (3) and (4) shall apply
to such processes. Without limitation to thesferegoing, and in their sole
discretion, the Sponsors mays, if they a t satisfied with the Rectification
Notice Response or the Lenders C itment Letter, at any time notify the
Preferred Proponent in a writteh the "Termination Notice") that the
Preferred Proponent is disqualifi is no longer entitled to participate in
the RFP Process. Insuchl mstance, the Sponsors may consider the
performance of the Pref; %ponent and the Proponent Team Members of
the Preferred Propor@he fact of the giving of the Termination Notice

to the Preferred Pr( ent in any future requests for qualifications issued by

The Sponsors may, in their sole discretion and for greaﬁr clarity, elect to

RFP8e (6)(b)(i) to (v) in the event that the Sponsors determine, in
their s scretion, that the Lenders have made any change to the Draft
Lﬁers ommitment Letter in the Lenders Commitment Letter.

e sole discretion of the Sponsors, the Letter of Credit provided by the
Preferred Proponent in accordance with RFP Section 9.1(2) may be returned
to the Preferred Proponent within 3 days of delivery by the Sponsors of the
Termination Notice and/or such Preferred Proponent may be paid the
amount, if any, of the Design and Bid Fee or the Break Fee under RFP
Sections 10.3.2 and 10.3.3. The return of the Letter of Credit and/or the
payment of the Design and Bid Fee or the Break Fee to such Preferred
Proponent shall represent full and final satisfaction of any obligation or
liability of the Sponsors and the Government of Ontario to the Preferred
Proponent and the Proponent Team Members of the Preferred Proponent in
connection with this RFP, and the Sponsors' decision to return the Letter of
Credit and/or pay the Design and Bid Fee and the Break Fee shall be

the Sponsors.
(©) The Spo;§ ;, in their sole discretion, exercise any of their rights under
ion's.
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contingent on the receipt of a waiver, in form and substance satisfactory to
the Sponsors, from such Preferred Proponent and the Proponent Team
Members of the Preferred Proponent to that effect.

(7) The Sponsors reserve the right to request and/or approve a change in the financing
plan or debt strategy of the Preferred Proponent (for example, fixed or variable rate, the use of
synthetics, bank debt or capital market debt) following identification of the Preferred Proponent
under RFP Section 8.1 and prior to Financial Close.

5.6 Extension of Proposal Validity Period

(1) If the Sponsors wish to extend the Proposal Validity Period, the Sponsors shall submit
a request to extend to those Proponents whose Proposals, in the Sponsors' sole Sscretion, are still

under consideration in the RFP Process. For the purpose of greater clarity, sors may issue a
request to extend the Proposal Validity Period after the Negotiations Pr ts or the Preferred
Proponent have already been identified. A Proponent may, in its di ion,*refuse to extend the

Proposal Validity Period in accordance with the following:

(a) notwithstanding a Proponent's refusal tosextend the Proposal Validity Period,
that Proponent's Proposal shall contir@be valid in accordance with the
original Proposal Validity Perigd;

(b) if the Sponsors determine thatt \rill be unable to determine the Preferred
Proponent or reach Commer, lose prior to the expiration of the original
Proposal Validity Perigd, ponsors may discontinue the evaluation or
consideration of a,*Rropenent or may discontinue negotiations with a
Negotiations Propenent or finalization of a Project Agreement with a
Preferred t 1f that Proponent has refused the Sponsors' request to
extend the Prg Validity Period and may continue the RFP Process with
only tha§e Proponents that have agreed to an extension of the Proposal
Valic& 10d.

(2) In res the Preferred Proponent, the Sponsors shall be considered to have
accepted the Preferr ponent's Proposal, including its Financial Submission and its revised
Credit Spreads antto RFP Section 5.5 prior to the expiration of the Proposal Validity Period if
the Signing Partie$yand the Preferred Proponent reach Commercial Close prior to the expiration of
the Proposal Validity Period (or the extended Proposal Validity Period, if applicable). For greater
clarity, the Preferred Proponent shall maintain its prices as set out in its Price Submission Form (as
submitted on the Submission Deadline or, if applicable, as amended pursuant to RFP Section 5.5 or
during any negotiations process pursuant to RFP Section 5.5(5) or RFP Section 8.1) from
Commercial Close until Financial Close, subject only to certain allowable adjustments to the
Benchmark Rate(s) on Financial Close as described in Part 2 of Schedule 3 of this RFP.

3) Notwithstanding RFP Section 5.6(1), if, during the course of negotiations between a
Negotiations Proponent and the Sponsors, the Negotiations Proponent resubmits prices to the
Sponsors or agrees to revised terms and conditions of the Project Agreement or the Negotiations
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Proponent's Proposal prior to the expiration of the Proposal Validity Period, that Negotiations
Proponent is deemed to have agreed to an extension of the Proposal Validity Period for the
Negotiations Proponent's amended Proposal for a period of ninety-five (95) days after the date of the
Proponent's submission to the Sponsors of the revised prices or revised terms and conditions, as
applicable. For clarity, notwithstanding the submission by a Negotiations Proponent or Preferred
Proponent of an amended Proposal in accordance with this RFP Section 5.6(3), the Proponent's
original Proposal, as amended by the application or by RFP Section 5.5, as applicable, continues to
exist in accordance with the original Proposal Validity Period.

(4) Notwithstanding RFP Sections 5.5 or 5.6(1), (2) or (3), the adjustments on Financial
Close that are set out in Schedule 3, Part 2 to this RFP shall remain applicable.

5.7 Lender Requirements
(1) At any time in the RFP Process, Proponents shall n \%ﬂo exclusivity
arrangements with any Lenders, including prospective Lenders. ThesR @\t or the Proponent's
financial advisor will be required to confirm in its letter to be delive Section 1.2 of Section
E of Part 2 of Schedule 3 of this RFP that the Lenders have nOtgntered into any exclusivity
arrangement with the Proponent with respect to the Project. Netwithstanding any other provision of

this RFP, but subject to the following proviso, the Lender act in the capacity of Lenders for
more than one Proponent under this RFP Process psovidedjthe Lenders have agreed with each

Proponent: \\

(a) to establish industry sta fidentiality and conflict of interest screens
to ensure that each Prepo is represented by a discrete team of Lender
personnel;

(b) to prohibit nication regarding this RFP Process between members
of different f Lender personnel,

(c) to ph&r separate all documentation under the control of each team of
Lender personnel;

rohibit persons other than on a team of Lender personnel to have access
to that Proponent team's information; and

( eep all computer based information and data discrete and control access
Op
(e)

that any breaches of such confidentiality requirements are appropriately
sanctioned including possible dismissal.

(2) Lenders participating in a Proposal (“Participating Lenders”) shall not be Affiliates of
any of the Proponent Team Members participating in that Proposal (“Participating Proponent Team
Members”) (other than any other Participating Lender or a financial advisor wholly owned by a
Participating Lender) and shall act at all times at arm’s length to every other Participating Proponent
Team Member (other than any other Participating Lender or a financial advisor wholly owned by a
Participating Lender).
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SECTION 6 - EVALUATION, CLARIFICATION AND VERIFICATION OF PROPOSALS

6.1 Evaluation Committee and Advisors

(1) The Sponsors will establish an evaluation committee (the "Evaluation Committee")
for the purpose of evaluating Proposals in accordance with the RFP Documents. The Sponsors, in
their sole discretion, will determine the size, structure and composition of the Evaluation Committee
and any sub-committees of the Evaluation Committee. The Evaluation Committee may be assisted
by and receive advice from any of the Sponsors' Advisors, and any other employees or
representatives of the Sponsors in any manner determined necessary or desirable by the Sponsors.

(2) If a member of the Evaluation Committee or, if applicable, an evaluation sub-
committee becomes unable to continue serving on the Evaluation Committee @r evaluation sub-
committee before the completion of a step in the evaluation process, the e i0n comments and
scores of that individual, in respect of the uncompleted steps in the evalua "&c s only, shall be
ignored. For clarity, if an Evaluation Committee or sub-committge -- becomes unable to
continue serving on the Evaluation Committee or a sub-committeee 11 completion of a step
in the evaluation process, the results of the completed steps of the e on process are unaffected
and remain valid. Whether or not an Evaluation Committeegonsub-committee member, in these
circumstances, is replaced is in the sole discretion of the S @r.

13
6.2 Sponsors' Clarification and Ver&N of Proposals

(1) The Sponsors may: %

(a) require the Proponent tosglarify or verify the contents of its Proposal or any
statement made b§ithe"Proponent;

(b) require the& nt to submit supplementary documentation clarifying or
a

verif in@ tters contained in its Proposal; and
N

(©) se ponent's acknowledgement of a Sponsors' interpretation of the
osal or any part of the Proposal.

P
(2) e Qors are not obliged to seek clarification or verification of any aspect of a
Proposal or any Statement by a Proponent, including an ambiguity in a Proposal or in a statement
made by a Proponent.

3) Any written information received by the Sponsors from a Proponent pursuant to a
request for clarification or verification from the Sponsors as part of the RFP Process may, in the
Sponsors' sole discretion, be considered as an integral part of the applicable Proposal.
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6.3 Steps in the Evaluation Process
6.3.1 Step 1 — Compliance of Proposals

(1) Subject to RFP Section 6.3.1(8), in Step 1, the Sponsors will open each Proposal and
will review the contents of the Proposal to assess whether it is in compliance with the terms and
conditions of the RFP Documents, including whether all documents required to be submitted have
been appropriately submitted.

(2) If, in the sole discretion of the Sponsors, a Proposal does not comply with the
requirements set out in the RFP Documents, the Sponsors may, in their sole discretion, without
liability, cost or penalty, eliminate the Proposal and the Proposal shall not be given any further
consideration.

conforms to the requirements of the RFP Documents without ma dewiation. A "material
deviation" in a Proposal is any failure to comply with an RFP Doc quirement that, in the sole
discretion of the Sponsors:

3) For purposes of this RFP, "comply" and "compliance&t t the Proposal

(a) impedes, in any material way, the al@)f the Sponsors to evaluate the
Proposal; .

(b) affects the Sponsors' ability %e the Proponent's obligations pursuant to
the RFP Documents; or

(c) constitutes an attempt e Proponent to revise the Sponsors' or the
Proponent's rightsior @bligations under the RFP Documents in a way not
permitted by t .

(4) A requirement inythi P or in the Schedules to this RFP that a Proponent "must" or
"shall" do anything is not i @0 supersede this RFP Section 6.3.1 or, for greater clarity, to
supersede the concepts of "comply", "compliance" or "material deviation" set out in this RFP
Section 6.3.1. {

(%) P, Qnt’s submission of a complete but poor quality Proposal shall not be
considered a failtite to comply but may affect the Proponent's evaluated score.

(6) If, during Step 1 of the evaluation process or at any time during the RFP Process, the
Sponsors determine that a Proposal is non-compliant pursuant to this RFP Section 6.3.1, the
Sponsors may, in their sole discretion and without liability, cost or penalty, declare the Proposal to
be non-compliant and the Proposal shall not be given any further consideration.

(7) For the purpose of clarity, each Proponent acknowledges and agrees that the
Sponsors' evaluation of compliance with the RFP Documents is not an evaluation of absolute
compliance and that the Sponsors may waive failures to comply that, in the Sponsors' sole discretion,
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do not constitute a material deviation in accordance with this RFP Section 6.3.1. For clarity, the
Sponsors may also waive a material deviation under RFP Section 10.2(3).

(®) In the event that the Sponsors have identified possible Triggering Event(s) for a
Major Project Re-scoping in accordance with Part 3 of Schedule 3 to this RFP, the Sponsors
shall not open any Technical Adjustment Envelope or Price Adjustment Envelope unless,

(a) the Triggering Event that applies to such Technical Adjustment Envelope
or Price Adjustment Envelope has occurred; and

(b) the Sponsors have determined that they wish to undertake the applicable
Major Re-scoping,

all in accordance with Part 3 of Schedule 3 to this RFP. $
9) In the event that the Sponsors open Technical Adjustm e@e ope(s) and/or
Price Adjustment Envelope(s) in accordance with RFP Section E Reference source not

found.(8), the Sponsors will review the applicable Re-scoping Teeh Adjustment(s) and/or
Re-Scoping Price Adjustment(s) to assess whether they are %npp 1ance with the terms and

conditions of the RFP documents. Such assessment shall b aecordance with this RFP Section
Error! Reference source not found..

*

6.3.2 Step 2 — Review of the Proposal Su Form

(1) In Step 2, the Sponsors shall r

(a) ensure that the fo(

(b) ensure that e been no changes to the Proponent or Proponent Team
Member their Prequalification Submissions, except for changes that
have\ approved by the Sponsors in accordance with RFP Section 3.6;

e Proposal Submission Form to:

been properly completed and signed;

ar{
(c @e the Conflict of Interest and Confidential Information section of the
posal Submission Form.

6.3.3 Stepr3 — Review of the Acceptability of Innovation Submissions

(1) The Innovation Submissions will be reviewed for their acceptability by the Sponsors.

6.3.4 Step 4 — Review and Scoring of the Technical Submissions and Accepted
Innovation Submissions
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(1) The Technical Submissions and any accepted Innovation Submissions will be
evaluated and scored in accordance with Schedules 3, 5 and 6 to this RFP.

6.3.5 Step 5— Review of the Financing Plan, Financial Model, Financing Letter,
Innovation Submissions

(1) The Financial Submission, and any accepted Innovation Submissions (Financial) as
revised by RFP Section 5.5(2), as applicable, will be evaluated and scored in accordance with Parts
2, 3 and 4 of Schedule 3 to this RFP to assess which Financial Submission, accepted Innovation
Submissions (Financial) present the best value for the Sponsors.

6.3.6 Step 6 — Establishing a Final Proposal Score

(1) For the purpose of the evaluation process, the weighting oring set out in
Schedule 3, Part 4 to this RFP will apply. \

(2) Subject to RFP Section 6.3.6(3), the score establishéd n RFP Section 6.3.6(1)
shall be the "Final Proposal Score".

3) If the Sponsors receive approval to proceed w@nnovation Submission, the Final
Proposal Score will be amended to reflect the 1nclu51gn Innovation Submission.

(4) If a Proponent fails to achieve any o% inimum scores or fails to have in place
the approval(s) required for its Proposal to have d financing as set out in the applicable
provisions of Part B (Proposal Evaluation) of f Schedule 3 to this RFP, then, as part of
Step 6 of the evaluation process and pursu@d in accordance with such provisions, the
Sponsors may, in their sole discretion, determine whether that Proponent’s Proposal will

continue to be considered in the RFP, s and whether such failure will prevent the
Proponent from becoming the Pre oponent.

6.3.7 Step 7 — Rankinsthe Proponents

(1) In Step 7&11Evaluation Committee shall rank only those Proponents that have met
all requirements in S rough 6 and shall base the ranking on the Final Proposal Score.

(2) e event of a tie in the Final Proposal Score between two Proponents the Sponsors
may, in their sole discretion, give the higher ranking to the Proponent proposing the lower NPV
calculation, total nominal project cost and a schedule of Annual OM&R Payments in its Proposal.

3) If the highest ranked Proponent based on the Final Proposal Score, has submitted
a [price] in its Financial Submission that exceeds the Pre-Established Project Budget, the
Sponsor(s) may, in their sole discretion, identify the Proponent that has,

(a) the next highest Final Proposal Score; and
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(b)  has submitted a [price] in its Financial Submission that is equal to or less
than the Pre-Established Project Budget,

as the highest ranked Proponent. Thereafter and for the purpose of identifying a Second
Negotiations Proponent, if any, pursuant to RFP Section 8.1, the Sponsors shall not consider any
remaining Proponent that has submitted a Financial Submission [price] that exceeds the Pre-
Established Project Budget. For clarity, the Sponsor(s) may, in their sole discretion, decline to
exercise the right set out in this RFP Section Error! Reference source not found.(3) in the event
that the Sponsor(s);

(c) elect to carry out a re-scoping exercise in accordance with Part 3 of
Schedule 3 to this RFP; or

(d) elect to pursue, and receive, an increase to the Pre- iShed Project
Budget. Q

6.3.8 Step 8 — Major Project Re-scoping

(1) In the event the Sponsors elect to carry out a@ Project Re-scoping in

accordance with Part 3 of Schedule 3 to the RFP, the Evaludtion'€ ommittee shall,

(a) carry out the evaluation and
Adjustment(s) and/or Re-sc

the Re-scoping Technical

Scores accordingly; a

(b) re-rank the Propon% ased on the Proponents’ revised Final Proposal
ure set out in Part 3 of Schedule 3 to the RFP.

Scores and&
SECTION 7 - GENERAL EVQ TION AND DISQUALIFICATION PROVISIONS
n

in Determining Compliance, Scoring and Ranking

7.1.1 Sponsorsﬁzc
(1) T S@ shall, in their sole discretion, determine:

the membership of the Evaluation Committee and any sub-committees of the
Evaluation Committee;

(b)  whether a Proposal is compliant with the RFP Documents;
(©) whether a failure to comply constitutes a material deviation;

(d) whether any proposed Innovation Submissions will or will not be accepted
by the Sponsors;

(e) the Final Proposal Score of a Proposal;
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63} the rankings of the Proposals;
(2) whether the Sponsors elect to carry out a Major Project Re-scoping; and
(h) whether a Proposal or a Proponent,

(1) is disqualified; or

(i1))  will cease to be considered in the evaluation process.

(2) The Sponsors' discretion in determining compliance, scores, ranking and
disqualification of the Proponents and their Proposal is not limited or restricted in any way by the
fact that a prequalification process preceded this RFP Process.

evaluation of the Proposals or in the exercise of any of the Sponsors' ri er'this RFP:

3) The Sponsors have the right, at any time and in their sole dis Nn, consider in the
dt M
(a) any instances of poor performance by a Pto nt or a Proponent Team
Member that the Sponsors have experienced; @fd/or

(b) any publicly available informatio a Proponent or a Proponent Team
Member that is, in the Spons% discretion, credible information.

7.1.2 Disqualification

(1) The Sponsors may, in their s iséretion, disqualify a Proponent, a Proponent Team
Member or a Proposal or reverse their dgeision*to make an award (even if the award has already
been made to a Preferred Proponent ua his RFP) at any time prior to Commercial Close with
respect to the Preferred Propone any time prior to Financial Close with respect to the

remaining Proponents, if,
(a) the P 1 is determined to be non-compliant pursuant to RFP Section

@Proponent fails to cooperate in any attempt by the Sponsors to verify any
information provided by the Proponent in its Proposal or interview;

(©) the Proponent contravenes RFP Sections 3.3.2 or 3.3.3;
(d) the Proponent fails to comply with Applicable Law;
(e) the Proposal contains false or misleading information or a misrepresentation;

® the Proposal, in the opinion of the Sponsors, reveals a material Conflict of
Interest as described in RFP Section 3.9 and the Proponent,
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(2

(h)

(1)

W)

(1) does not receive a waiver from the Sponsors in accordance with RFP
Section 3.9.1(6) or does not receive a consent in accordance with
RFP Section 3.9.2(4), as applicable; or

(11) fails to substitute the person or entity giving rise to the Conflict of
Interest in accordance with RFP Section 3.9.1(5);

if, in the opinion of the Sponsors, acting reasonably, the Proponent or a
Proponent Team Member or any of their respective Advisors, employees or
representatives directly or indirectly colluded with one or more other
Proponents or its Proponent Team Members or any of their respective
Advisors, employees or representatives in the preparation or submission of a
Proponent's Proposal or otherwise contravened RFP S«?:SA;

the Proponent has committed a material breach @m ing agreement

between the Proponent and a Sponsor;

the Proponent or any Proponent Team Me as been convicted of an
offence in connection with, any services, rendered to the Sponsors or any
Ministry, agency, Board or Commiss@'he Government of Ontario; or

.
there are any convictions r inappropriate bidding practices or

unethical behaviour by a Pr: or a Proponent Team Member or any of
their Affiliates in relation public or broader public sector tender or
procurement in any Cafladiafijurisdiction.

SECTION 8 - COMPETITION, NE& TIONS AND THE IDENTIFICATION OF A

8.1

may, in their

(b)

PREFERRED PROPONENT \

Evaluation
Negotiati\ oponents

(1) Subject t(?% P Section 6.3.7(3) and based on the Final Proposal Scores, the Sponsors

and the Identification of a Preferred Proponent or

on, at any time prior to the expiration of the Proposal Validity Period:

identify the highest ranked Proponent as the Preferred Proponent and accept
the Proponent's Proposal as submitted, including or excluding its Innovation
Submissions;

identify the two highest ranking Proponents as the First Negotiations
Proponent (highest ranked) and the Second Negotiations Proponent (second
highest ranked) (the "Negotiations Proponents") and enter into negotiations
with the First Negotiations Proponent and, failing successful negotiations,
enter into negotiations with the Second Negotiations Proponent and identify
the Proponent with whom the Sponsors conclude successful negotiations as
the Preferred Proponent; or
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(c) enter into separate and distinct but contemporaneous negotiations with the
First and Second Negotiations Proponents and identify a Preferred Proponent
as a result of those negotiations.

(2) Subject to the requirements set out in Part 3 of Schedule 3 to the RFP in respect of
Major Re-scoping, the Sponsors may use the negotiations process to negotiate any aspect of a
Negotiations Proponent's Proposal (including any Innovation Submission) or the Project Agreement,
or both, including, for greater clarity, any amendments to the Project Agreement that are reasonably
required to:

(a) accommodate a Negotiations Proponents' financing arrangements; or

exceeded the Sponsors' Project budget.

(b) revise the scope of the Project in the event that all Pm&sal prices have

For clarity, nothing in RFP Section 8.1(2) prohibits the
Routine Re-scoping or negotiations related to Rou

ors from carrying out

the Sponsors and a Negotiations Proponent, the Proposals o ponents shall remain valid and
irrevocable until the expiration of the Proposal Vali iod or until Financial Close, in
accordance with RFP Section 5.4(1).

(4) If, in accordance with RFP Sectior@(b) or (¢) the Proponent and the Sponsors
0

negotiate revisions to the Project Agreement, rs and the Preferred Proponent shall develop
arevised Project Agreement and, for the pugpoSes of RFP Section 9, the revised Project Agreement
shall be the "Project Agreement'".

3) Except as provided in RFP Section 5.6(3), noﬁ@n Ing any negotiations between
1

(%) The Sponsors may, Qsole discretion and for greater clarity, elect to change the
selection of which of the RFP S .1(1) negotiations processes to employ at any time during the
application of RFP Section

(6) In the evé%lat the Sponsors have elected in accordance with Part 3 of Schedule
3 to this RFP to @ a Category 2 Major Re-scoping only, within [10 Business Days] of a
Proponent being identifi€d as a Negotiations Proponent in accordance with RFP Section Error!
Reference sour ot found., such Proponent shall, in a new Technical Submission, submit all
of the technical information, if any, that would be required to implement the applicable Re-scope
Components (a “Category 2 Major Re-scoping Technical Submission’). The Sponsors will
review the Category 2 Major Re-scoping Technical Submission to assess whether it is in
compliance with the terms and conditions of the RFP Documents. Such assessment shall be in
accordance with RFP Section Error! Reference source not found.. For clarity and without
limiting any other right of the Sponsors under this RFP, (a) the Sponsors may use the
negotiations process set out in this RFP Section Error! Reference source not found. to
negotiate any aspect of the Re-scoping Technical Submission to ensure that the Category 2
Major Re-scoping Technical Submission is in compliance with the terms and conditions of the
RFP Documents; and (b) any issues respecting the compliance the Category 2 Major Re-scoping
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Technical Submission that arise must be resolved to the satisfaction of the Sponsors, in their sole
discretion, before the Sponsors may identify a Preferred Proponent in accordance with RFP
Section Error! Reference source not found. or RFP Section Error! Reference source not
found..

(7 In the event that the Sponsors have elected in accordance with Part 3 of Schedule
3 to this RFP to carry out a Category 1 Major Re-scoping or a Category 2 Major Re-scoping,
promptly following the identification of a Proponent as a Negotiations Proponent, such
Proponent shall submit a Financial Model audit letter in accordance with the requirements of Part
2 of Schedule 3 to this RFP in respect of the Amended Financial Model identified by the
Sponsors.

SECTION 9 — PREFERRED PROPONENT
9.1 Identification of the Preferred Proponent and the \f redit

(D) Subject to RFP Sections 10.1 and 10.2, the Sponsors inte lentify a Preferred Proponent
in accordance with RFP Section 8.1 or RFP Section 5.5(5).

2) No later than three (3) Business Days after a Propaefient's receipt of a notice from the Contact
Person that the Proponent is the Preferred Proponent, the Pref oponent shall provide an irrevocable
standby letter of credit (the "Letter of Credit") in the am s ed in the RFP Data Sheet and in the form
attached as Schedule 8 to this RFP to secure the Preferr;&l nent's obligations in accordance with RFP
Section 9.1(5).The Preferred Proponent may, with thefrt itten consent of the Sponsors, which consent
may be withheld in the sole discretion of the Sponsg @ de multiple irrevocable standby letters of credit
from Proponent Team Members as approved anm
Provider”) totalling the amount specified in the\RFP Data Sheet and in the form attached as Schedule 8 to
this RFP to secure the Preferred Propon&

3) If the Preferred Prop& s not provide the Letter(s) of Credit to the Sponsors as required
by this RFP Section 9.1 the Spofis ay, in their sole discretion, by written notice to the Preferred
Proponent, cease all discussioN the Preferred Proponent, terminate any obligations of the Sponsors to
the Preferred Proponent under any agreement or understanding relating to the Project, and, for greater
certainty, the Preferred Pro%ent will not be entitled to or receive any payment or compensation of any kind
relating to the Projgct.

4) ect to the Sponsors' right to retain and apply the Letter(s) of Credit as liquidated damages
as provided in this or in the Project Agreement, the Letter(s) of Credit shall be returned to the Preferred
Proponent as follows:

(a) if the Sponsors give notice to the Preferred Proponent that they are cancelling or
discontinuing the RFP Process, no later than ten (10) days after receipt by the
Sponsors of a written demand for the Letter of Credit by the Preferred Proponent; or

(b) unless the Sponsors and the Preferred Proponent agree that the Letter of Credit shall
be amended and delivered to Infrastructure Ontario in satisfaction of Project Co's
obligations in accordance with the Project Agreement, upon Commercial Close.
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%) The Sponsors shall be entitled to draw on the Letter(s) of Credit and retain and apply the
proceeds thereof as liquidated damages if,

(a) there is a breach of the Preferred Proponent obligations set out in RFP Section 9.2
by the Preferred Proponent;

(b) a Termination Notice has been given to the Preferred Proponent under RFP Section
5.5(6)(b);
(©) Commercial Close has not occurred (for reasons other than the failure of the Signing

Parties to execute the Project Agreement in accordance with its terms),

(1) on or before the Commercial Close Target Date; or
(i1) if the Commercial Close Target Date has pass ¢ Sponsors have
given their consent, on or before the expirati e Rroposal Validity
Period (or the extended Proposal Validi e@app icable); or
(d) the Preferred Proponent has notified the Spons iting that it wishes to cease

all discussions with the Sponsors relating to the ect.

(6) The Sponsors shall not be required to give any prier Written notice to the Preferred Proponent
of their intention to draw on the Letter(s) of Credit. If the Prefe @ roponent notifies the Contact Person in
writing that the Preferred Proponent disputes the Sponsaif' right'to draw on the Letter(s) of Credit and to
retain the proceeds as liquidated damages, then the S@‘ all nonetheless be entitled to draw on the

Letter(s) of Credit, but will remain liable to repay allo ion of the amount drawn, together with interest
charges at the rate prescribed on that amount, unil s
Proponent fails to renew or extend the Letter
Sponsors may, at any time without notice to

ispute has been finally resolved. If the Preferred
dit at least thirty (30) days prior to its expiry date, the
Preferred Proponent, draw on the Letter(s) of Credit and hold
the same purposes as the Letter(s) of Credit.

the proceeds thereof in the same manne
@) If the Preferred Pr & delivers multiple Letters of Credit from multiple Letter of Credit
Providers in accordance with ectton 9.1(2), the Preferred Proponent acknowledges and agrees that:

(a) th%onsors may draw upon any Letter of Credit provided by any Letter of Credit
er in any specified ratable amount;

t;e Sponsors may draw on any Letter of Credit provided by any Letter of Credit
Provider in a disproportionate amount to such Letter of Credit Provider’s
contribution to security;

(©) the Sponsors may draw upon any Letter of Credit provided by any Letter of Credit
Provider even in the event that such Letter of Credit Provider is no longer a
Proponent Team Member;

(d) the provision of multiple letters of credit shall not in any way prejudice or adversely
affect the rights of the Sponsors to draw on any Letter of Credit in accordance with
this RFP, including in the event that Sponsors are entitled to draw on the Letter of
Credit in accordance with RFP Section 9.1(5) and such circumstance is not the result
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9.2

of any act or omission of the Letter of Credit Provider whose Letter of Credit is
drawn upon.

Preferred Proponent Obligations

(1) The Preferred Proponent shall,

(a)

(b)

achieve Commercial Close,
(1) prior to the Commercial Close Target Date; or

(11) if the Commercial Close Target Date has passed unless the Sponsors
have given their consent, prior to the expiration of the Proposal
Validity Period (or the extended Propow idity Period, if

applicable)
based on the Project Agreement in substanti form and content as
finalized prior to the Submission Deadline'® he Project Agreement as
revised and agreed to by the Proponent and tht

execute the Project Agreement, subjeCtonly to revision in respect of the
following: ¢

legally complet ding agreement;

(1) minor changes, ad@knd modifications necessary to create a

(i1) changes, ions and modifications to those provisions which

require;
@; insertion or addition of information relating to the

referred Proponent's corporate and funding structure which
are not inconsistent with the principles set out in the Project
Agreement;

provisions of the Project Agreement required in order to

Q O (B) theinsertion or addition of information or the modification of

reflect accurately the nature of the Preferred Proponent's
relationships with its principal subcontractors; or

(C)  the revision of provisions in the Project Agreement to more
accurately reflect the result of negotiations in accordance with
RFP Section 8.1;

(ii1))  changes, additions and modifications required in order to complete
(based on the Proposal) any provision of the Project Agreement
(where contemplated in or required under the terms of the RFP
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Documents) or to complete any Schedules to the Project Agreement;
and

(iv)  changes, additions and modifications to those parts of the Project
Agreement which are indicated in the Project Agreement as being
subject to completion or finalization,

provided, that, in each case the changes, additions or modifications identified
in RFP Section 9.2(1)(b) are consistent with the principles set out in the
Project Agreement and otherwise acceptable to the Sponsors, acting
reasonably; and

(©) maintain its prices in accordance with the terms and conditions of this RFP,
subject only to (i) revisions to the Credit Spreads, if ayn'accordance with,

as applicable, RFP Section 5.5(5), or (ii) revisic@ eJprice explicitly

agreed to by the Sponsors.

(2) The Preferred Proponent shall not later than five (5) ter receipt of notice from
the Sponsors that it is the Preferred Proponent, deliver to the tact Person a timetable setting out
its schedule for achieving the following Financial Close mil dates:

(a) commencement and completi ncing documentation;
(b) receipt of final ratings fro ing agencies (if applicable); and

(c) final pricing of the

for review and approval by the tlng reasonably (the "Financing Timetable"). The
Sponsors may elect, in their soleK n, to extend one or more of the dates identified in the

the Sponsors and their Advisors, agents and representatives such documentation, financial and
technical informatio ay be reasonably requested by the Sponsors from time to time in
connection wi ors' due diligence investigations including, without limitation, copies of
any written repreSentations, statements, assurances, commitments or agreements which the Preferred
Proponent, any Preferred Proponent Team Member or any of their respective Advisors have received
from any municipality, governmental authority or utility relating to the Project. The Preferred
Proponent shall provide to the Sponsors, in a timely fashion, final draft versions of all documents
required to be delivered by the Preferred Proponent in accordance with the Project Agreement,
together with such other documentation as the Sponsors may reasonably request from time to time.

Financing Timetable
3) The Prefe{ onent shall provide access and shall promptly make available to

9.3 The Sponsors Authorization and Approvals

(1) The Preferred Proponent acknowledges and agrees that the entering into of the Project
Agreement by the Signing Party or Parties is conditional on and subject to the Signing Party or
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Parties obtaining any necessary authorizations and approvals required in connection with the Project,
including, for certainty, the approval of any relevant government authority.

SECTION 10 — GENERAL LEGAL MATTERS AND RIGHT TO ACCEPT OR REJECT
10.1 General Rights of the Sponsors
(1) The Sponsors may, in their sole discretion:
(a) reject any or all of the Proposals;
(b) reject an Innovation Submission in any Proposal;

(©) accept any Proposal; *
(d) if only one Proposal is received, elect to accept o@\it-

b

(e) elect to discontinue the RFP Process at anefore the end of the RFP
Process, including after the identification of a Préferred Proponent but before
Commercial Close;

63} alter the Timetable, the RFP Prfo, @ any other aspect of this RFP, which
for greater certainty, includes to schedule Financial Close on the day
after Commercial Close; a

(2) cancel this RFP Pregeess“and subsequently advertise or call for new
submissions for t e or different subject matter of these RFP Documents
with the same rent participants.

(2) Each Proponent mber of any Proponent is required to provide a certificate of
an officer from such Prop Member in the form attached as Schedule 5A to this RFP.
Without limitation to any oth@ég rights of the Sponsors hereunder, in order to ensure the integrity,
openness and transparengy of the RFP Process, the Sponsors may, in their sole discretion, require at
any time, including a after a Proponent has submitted its Proposal, that any Proponent Team
Member of an@ resubmit a certificate of an officer from such Proponent Team Member in

the form attach s Schedule 5A to this RFP.

3) Without limitation to any other rights of the Sponsors hereunder, in order to ensure
the integrity, openness and transparency of the RFP Process, the Sponsors may, in their sole
discretion:

(a) impose at any time on all Proponents and any Proponent Team Members
additional conditions, requirements or measures, with respect to bidding
practices or ethical behaviour of the Proponents and Proponent Team
Members; and
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(b) require that any or all Proponents and/or any Proponent Team Member at any
time during the RFP Process provide the Sponsors with copies of its internal
policies, processes and controls establishing ethical standards for its bidding
practices and evidence of compliance by the Proponent and all Proponent
Team Members with such policies, processes and controls.

(4) If a financial institution put forward as a Proponent Team Member and acting in a
financial advisory capacity is not an Affiliate of any of the Proponent Team Members of the
Proponent (“Exempt Financial Institution”), then RFP Sections 10.1(3) and 10.1(3) shall not apply
to any such Exempt Financial Institution.

(%) Further to RFP Sections 10.1(3) and 10.1(3), and in the event that any Proponent

and/or Proponent Team Member:
(a) fails to comply with any requirement prescribed by, \o ors pursuant to

RFP Section 10.1(3) or 10.1(3); or

(b) complies with Sponsors’ requirement as pre in accordance with RFP
Section 10.1(3) or 10.1(3), but the Sponsors determine that any Proponent
and/or Proponent Team Member has @ have engaged in inappropriate
bidding practices or unethical heh

the Sponsors shall have the right, at any time and i
Proposal from a Proponent, to require the Propon
Member pursuant to RFP Section 3.6 or to ot
process with such Proponent.

le discretion to reject and not consider a
emove and/or replace any Proponent Team
ect not to proceed further in the procurement

10.2 Special Circu

(1) If the Sponsors XHe that all of the Proposals submitted are non-compliant in
accordance with RFP Sectio the Sponsors may, in their sole discretion:

(a) ta&my action in accordance with RFP Section 10.1;
y out a process whereby all Proponents are directed to correct the
material deviations in their Proposals for re-submission, without a change in

their Commercial and Financial Sections; or

(c) enter into negotiations with any one of the Proponents to attempt to finalize
an agreement.

(2) If the Sponsors receive,
(a) one Proposal and that Proposal is compliant; or

(b) more than one Proposal, but only one compliant Proposal,
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the Sponsors may, in their sole discretion:
(©) take any action in accordance with RFP Section 10.1(1); or

(d) cancel this RFP and subsequently enter into negotiations with the Proponent
that submitted a compliant Proposal.

3) The Sponsors, in their sole discretion, may waive a material deviation in a Proposal
and, therefore, waive a material failure to comply with the requirements of the RFP Documents. The
Sponsors may, in their sole discretion, decline to disqualify a non-compliant Proposal.

10.3 Sponsors' Liability for Proponent's Costs

10.3.1 General

(1) Except as provided in RFP Sections 10.3.2 and 10.3.3, n lxe ponsors nor the
Government of Ontario shall be liable for any expense, cost, loss ofd ncurred or suffered by
any Proponent, any Proponent Team Member, any Proponent Adviso ny person connected with

any one of them, as a result of any action taken by the Spon@ accordance with RFP Sections
10.1 or 10.2.

10.3.2 Design and Bid Fee

(1) Ifthe Sponsors specify in the RFP eet that they offer a Design and Bid Fee for
this Project, such Design and Bid Fee plus any le HST, shall be paid to each Proponent other
than the Proponent that achieves Comme se under the Project Agreement to this RFP,

subject to the following conditionS'

(a) a Propone bmit a full and proper Proposal for that Proponent to be
eligible Design and Bid Fee, provided that the Sponsors shall
dete cher a Proposal is full and proper based on factors that include
whethe Proposal is compliant with this RFP (as determined in
/{dance with RFP Section 6.3.1) and whether the Proposal received a

@a Proposal Score with respect to its Technical Submission of at least
(b)

a Proponent must not withdraw from this RFP Process after the Submission
Deadline in contravention of this RFP;

(c) if Infrastructure Ontario draws upon a Proponent's Letter(s) of Credit in
accordance with this RFP or the Proponent's Standby Letter of Credit in
accordance with the Project Agreement, then such Proponent will not be
eligible for the Design and Bid Fee;

(d) Financial Close must be achieved with a Proponent under the Project
Agreement to this RFP, provided that in the event that Financial Close is not
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achieved with a Proponent under the Project Agreement because
Infrastructure Ontario, as a result of a Severe Market Disruption,

(1) exercises its rights under Section 2.4(b) of the Project Agreement (the
"Severe Market Disruption Event Date"), and

(i1) concludes and reaches Financial Close under a new project agreement
respecting the Project within 6 months after the Severe Market
Disruption Event Date,

then this condition 10.3.2(1)(d) shall be satisfied.

For greater certainty, a Proponent shall not be eligible to receivedoth a Design and
Bid Fee and the compensation contemplated under Sectic\ ) of the Project

Agreement.

(2) The amount of the Design and Bid Fee that will be pé ligible Proponent in
accordance with RFP Section 10.3.2(1) is set out in the RFP{Data’ Sheet. Any additional
requirements for Proponents to take into consideration in relatign to the Design and Bid Fee are set
out in the RFP Data Sheet. 6

Qent full and final satisfaction of any

ent of Ontario to the Proponent and
, and the Sponsors' obligation to pay the
fa waiver, in form and substance satisfactory
nt Team Members to that effect.

3) Payment of a Design and Bid Fee s
obligation or liability of the Sponsors and the
Proponent Team Members in connection with t
Design and Bid Fee shall be contingent on the i
to the Sponsors, from the Proponent and P

10.3.3 Break Fee é
(1) Subject to the S &having obtained all necessary approvals, including approval

from the Minister of Financx e Sponsors offer a Break Fee for this Project as set out in the RFP
Data Sheet, such Break Fﬁ)lu ny applicable HST, shall be paid in accordance with the following:

(a @1 Project is cancelled prior to submission of Proposals:

(1) only a Proponent who has demonstrated, to the Sponsors' satisfaction,
active participation in the RFP Process will be eligible to receive a
Break Fee; and

(i)  the Sponsors may require a Proponent to substantiate its active
participation in the RFP Process in order to receive a Break Fee; and

(b) if the Project is cancelled after submission of Proposals or a Break Fee is
payable for any other reason, a Break Fee will be paid to a Proponent that has
submitted a full and proper Proposal.
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The Sponsors shall determine whether a Proposal is full and proper based on factors that include
whether the Proposal is compliant with this RFP (as determined in accordance with RFP Section
6.3.1) and whether the Proposal received a Final Proposal Score of at least 50%.

(2) The amount of the Break Fee payable to each eligible Proponent will depend on the
point in the RFP Process that cancellation occurs, in accordance with the principles set out in the
RFP Data Sheet. The base amount of the Break Fee (the "Base Break Fee") is set out in the RFP
Data Sheet.

3) Payment of a Break Fee shall represent full and final satisfaction of any obligation or
liability of the Sponsors and the Government of Ontario to the Proponent and Proponent Team
Members in connection with this RFP, and the Sponsors' obligation to pay the Break Fee shall be
contingent on the receipt of a waiver, in form and substance satisfactory to the Sponsors, from the
Proponent and Proponent Team Members to that effect. %

4) If the Project is cancelled or a Break Fee is payable foua
shall only be eligible to receive a Break Fee and the Proponent t be eligible to receive a
Design and Bid Fee as well. For greater certainty, a Proponent shal se eligible to receive both a
Break Fee and a Design and Bid Fee relating to the Proponent“@rticipation in the RFP Process for

pthet reason, a Proponent

this Project.

13
104 Applicable Law, Attornment a @n Liability

(1) This RFP shall be governed and @Jed in accordance with Applicable Law as
defined in the Project Agreement.

(2) The Proponent agrees tha&

(a) any action ding relating to this RFP Process shall be brought in any
court o tent jurisdiction in the Province of Ontario and for that
purpxC Proponent irrevocably and unconditionally attorns and submits to
thegjurisdiction of that Ontario court;

(b ocably waives any right to and shall not oppose any Ontario action or

ceeding relating to this RFP Process on any jurisdictional basis, including
forum non conveniens; and

(c)

it shall not oppose the enforcement against it, in any other jurisdiction, of any
judgement or order duly obtained from an Ontario court as contemplated by
this RFP Section 10.4.

3) Except as provided in RFP Sections 10.3.2 and 10.3.3, the Proponent agrees that if
the Sponsors or the Sponsors' Advisors commit a material breach of their obligations under or in
connection with this RFP (that is, a material breach of the bidding contract or Contract A), the
Sponsors' liability to the Proponent and the aggregate amount of damages recoverable against the
Sponsors for any matter relating to or arising from that material breach, whether based upon an
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action or claim in contract, warranty, equity, negligence, intended conduct or otherwise, including
any action or claim arising from the acts or omissions, negligent or otherwise, of the Sponsors, shall
be the lesser of,

(a) the Proposal preparation costs that the Proponent seeking damages from the
Sponsors can demonstrate; and

(b) $500,000 or the Break Fee, if applicable, or the Design and Bid Fee, if
applicable, whichever is greater.

10.5 Licenses, Permits, etc.

(1) If a Proponent is required by Applicable Law to hold or obtainga licence, permit,
consent or authorization to carry on an activity contemplated in its Pr r in the Project
Agreement, neither acceptance of the Proposal nor execution of the Prejeét Agreement by the
Sponsors shall be considered to be approval by the Sponsors of carr'®®1 activity without the

requisite licence, permit, consent or authorization.
10.6 Power of Legislative Assembly

(1) Proponents are advised that no provg'si e RFP Documents (including a
provision stating the intention of the Sponsors) is in x\’ perate, nor shall any such provision
have the effect of operating, in any way, so as to i ¢ with or otherwise fetter the discretion of
the Legislative Assembly of Ontario in the exerc%’ts legislative powers.

SECTION 11 - NOTIFICATION AND FING
(1) Any time after thg P, Proponent has been identified, the Sponsors will
formally notify all Proponents wh ot successful in the RFP Process that they have not been

expiration of the Proposal Vali eriod (or extended Proposal Validity Period, if applicable) or

selected. Notwithstanding suc}@ tion, the Proponents' Proposals shall be irrevocable until the
Financial Close, in accoﬁlce 1th RFP Section 5.4.

(2) Any t@ er Financial Close, the Sponsors, and a member or members of the
Evaluation C itt ill meet with any unsuccessful Proponents, at the request of the
unsuccessful Proponent, to provide a de-briefing.

SECTION 12 —- DEFINITIONS
12.1 General

(1) Unless otherwise defined in this RFP, Section 12, capitalized terms and expressions
used in this RFP have the meaning given to them in the Project Agreement. In this RFP, the singular
shall include the plural and the plural shall include the singular, except where the context otherwise
requires.
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(2) All references in this RFP to the Sponsors' or Infrastructure Ontario's "discretion" or
"sole discretion" means in the sole and absolute discretion of the party exercising the discretion.

3) All references in this RFP to "day" or "days" means calendar days, unless otherwise
stated.

12.2 RFP Definitions
Whenever used in the RFP:
(1) "Acquiree" is defined in RFP Section 3.6(1A);
(2) "Acquirer" is defined in RFP Section 3.6(1A)
3) "Addendum" means a written addendum to the RFP D \% issued by the
Sponsors as set out in RFP Section 3.7,

4) "Additional Visit" is defined in RFP Section 3.5.3@

(%) "Adjusted OM&R" is defined in Section 6.0 @B of Part 2 of Schedule 3 to this
RFP;

(6) "Adjusted OM&R Payment" is deﬁ% ;art A of Schedule 20 to the Project

Agreement;

(7) "Advisors" means any perso retamed to provide professional advice to any
one of the Sponsors, a Proponent, a Pro am Member or a Financial Services Provider, as

applicable;

() "Ad Hoc Meen® ned in Section 17.0(a) of Schedule 2 to this RFP;

) "Annual OM
Schedule 3 to this RFP;

yment Amount" is defined in Section 2.16 of Part E of Part 2 of

(10) " SL@Jn" is defined in Section 5.3.1(a) of Part B of Part 1 of Schedule 3 to the
RFP;

(11)  "Background Information" means various types of information provided by the
Sponsors and is defined in RFP Section 2.4(1)(b);

(12)  "Base Break Fee" is defined in RFP Section 10.3.3(2);

(13) "Benchmark Rate" is defined in Section 1.0 of Part B of Part 2 of Schedule 3 to this
RFP;

(14)  "Benchmarking Date" is defined in Section 1.0 of Part B of Part 2 of Schedule 3 to
this RFP;
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(15) "Break Fee" means an amount to compensate a Proponent for some of the costs the
Proponent had incurred in developing and submitting a Proposal in the event that the RFP Process is
cancelled, as determined by the Sponsors in accordance with RFP Section 10.3.3;

(16) "Business Day" means any day other than a Saturday, a Sunday, a statutory holiday in
the province of Ontario or any day on which banks are not open for business in the city of Toronto,
Ontario.

(17)  "Clearing Spread" means the financing premiums/spread in excess of the Benchmark
Rate used to calculate the price at which the end investors purchase bonds, as accepted by
Infrastructure Ontario;

(18)  "Client" means the client or clients listed in the RFP Data Sheetyin respect of RFP
Section 1.1(1); *

(19) "Commercial Close" means the date the Project Agre @ned by the Preferred
Proponent and the Signing Parties;

(20) "Commercial Close Target Date" means the date set out as the Commercial Close
Target Date in the Timetable; 6

(21)  "Commercially Confidential Meetlnx\@wd in RFP Section 3.4.2(1);

(22) "Commercially Confidential RFIs ned in RFP Section 3.2.2(1)(a)(ii);

(23) "Communication Plan" is d@ctlon 3.0 of Part B of Part 1 of Schedule 3 to this

(24) "Confidential Info is defined in RFP Section 3.8.3(1);
(25) "Conflict ofx st is defined in RFP Section 3.9.1(7);

(26) "Constru
Schedule 3 to this

anagement Plan" is defined in Section 6.1 of Part B of Part 1 of

(27) struction Safety Plan" is defined in Section 1.4 of Part B of Part 1 of Schedule 3
to this RFP;

(28)  "Consultation Plan" is defined in Section 5.2.1 of Part B of Part 1 of Schedule 3 to
this RFP;

(29) "Contact Person" is defined in RFP Section 3.2.1(1);
(30) "Contract A" is defined in RFP Section 1.1(3);

(31)  "Credit Spread Election Facilities" is defined in RFP Section 5.5(1)(b)(1);

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 62

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

(32)  "Credit Spreads" means the financing premiums/spreads in excess of the Benchmark
Rate as calculated/illustrated in the Financial Model in accordance with Section 3.0, Table A of
Section B of Part 2 of Schedule 3 to this RFP. For greater certainty, Credit Spreads do not include
any hedge premiums, swap counter party spreads or any other applicable fees;

(33) "Data Room" is defined in RFP Section 2.4(1);

(34) "Design and Bid Fee" means an amount to compensate a Proponent for some of the
costs the Proponent had incurred in developing and submitting a Proposal, as determined by the
Sponsors in accordance with RFP Section 10.3.2;

(35) "Design Consultation Process" is defined in Section 1.0(a) of Schedule 2 to this RFP;
(36) "Design Consultation Session" is defined in Section 1.0(b) le 2 to this RFP;
(37) "Design Consultation Team" is defined in Section 1.0(z @edu e 2 to this RFP;

@ f Schedule 2 to this RFP;

(39) "Design Presentation Meeting" is defined in SgCtiom 1.0(b) of Schedule 2 to this RFP;

(40) "Design Submission" means the comp; @he Proposal submitted in response to
the requirements set out in Section 5.0 of Part B of K& Schedule 3 to this RFP;

(41)  "Draft Lenders Commitmet& defined in RFP Section 5.5(4);

(42) "East Durham Link Secti eans those Initial Works constituting the portion of
Phase 2 consisting of the following a &p
Specifications: (i) ®; @

(38) "Design Feedback Meeting" is defined in Section

articularly described in the Design and Construction
(43) "East Durha k Section Annual OM&R Payment Amount" is defined in Section
2.17 of Part E of Part 2 of Sc ¢ 3 to this RFP;

(44) "EvaluatigmCategories" is defined in Section 2.0 of Part B of Part 4 of Schedule 3 to
this RFP and " luCategory" shall be construed accordingly;

(45) "EXisting Phase 2 Infrastructure" means ®;

(46) “Exempt Financial Institution” is defined in RFP Section 10.1(3);

(47)  "Evaluation Committee" is defined in RFP Section 6.1(1);

(48) "Fairness Monitor" is defined in the RFP Data Sheet;

(49)  "Final Credit Spread Election Facilities" is defined in RFP Section 5.5(2)(e);

(50) "Final Credit Spread Lock-in Date" is defined in RFP Section 5.5(3);
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(51) "Final Proposal Score" is defined in RFP Section 6.3.6(2);

(52) "Financial Close" has the meaning given in the Project Agreement;

(53) "Financial Model" means the computer model a Proponent has used and which is
proposed to become the Financial Model under the Project Agreement in the format specified in Part
2 of Schedule 3 to this RFP;

(54) "Financial Services Provider" means any Lender and any other provider of financial
services or products;

(55) "Financial Submission" means the component of the Proposal submitted in response
to the requirements set out in Part 2 of Schedule 3 to this RFP;

(56) "Financial Submission Information" means the info;@rﬂained in the

Proponent's Financial Submission;
(57) "Financing Timetable" is defined in RFP Section
(58) "FIPPA" is defined in RFP Section 3.8.1(1);
(59)  "First Credit Spread Lock-in Date" is 3 @ RFP Section 5.5(2);
(60)  "First Negotiations Proponent" is Xn RFP Section 8.1(1)(b);
(61) "Freeway" has the meaning gi¥en'in the Project Agreement.

permanent payroll; (i) receives s ary benefits of full time employees, such as pension plan
participation and vacation pay; ii1) works at least thirty (30) hours per week;

(63) "General RFN

(64) "Gove &n of Ontario" means Her Majesty in Right of the Province of Ontario and
@)ards, commissions and/or corporations thereof;

(62)  "Full Time Employee"a&s n employee who, (i) is an employee listed on the

efined in RFP Section 3.2.2(1)(a)(1);

all ministries, agénhci
(65) "Held Pricing Facilities" is defined in RFP Section 5.5(1)(b)(ii);

(66) "Highway 407 East Phase 1" means the construction of Highway 407 ETR from
Brock Road in Pickering to Harmony Road in Whitby/Oshawa (approx 20.3 km) includes the West
Durham Link (WDL), east of Lake Ridge Road, serving as a north-south freeway connector to
Highway 401 (approx 10 km);

(67) "Highway 407 ETR" means the King's Highway in Ontario known and defined in the
Highway 407Act, 1998 as "Highway 407",

(68) "HST" means Harmonized Sales Tax;
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(69) "lIdentified Proponent Parties" is defined in RFP Section 3.6(1);

(70)  "includes" and "including" means "includes without limitation" and "including
without limitation" respectively;

(71)  "Indicative Credit Spread Benchmarks" is defined in Section 2.8 of Part E of Part 2 of
Schedule 3 to this RFP;

(72)  "Ineligible Person's Affiliate" is defined in RFP Section 3.9.2(1);

(73)  "Ineligible Persons" is defined in RFP Section 3.9.2(1);

(74)  "Infrastructure Ontario" is defined in RFP Section 1.1(1);

(75) "Innovation Submissions" means the components of the@l submitted in
response to the requirements set out in Part [lof Part 3 of Schedule 3 to th@ nd'that includes all
information required pursuant to Part B of Part II of Part 3 of Sc this RFP;

(76)  "Innovation Submission Meeting" is defined in Sec 4.0 of Part A of Part 3 of
Schedule 3 to this RFP;

(77)  "IO" is defined in RFP Section 1.1(1;‘&\0

(78)  "IOCIP" is defined in RFP Sectio@. 1);

(79)  "IOCIP Broker of Record" @;
(80) "IPFP Framework" is ﬁd ih RFP Section 1.1(5);
(81) "Key Personnel" those individuals identified in the Proponent's

Prequalification Submissio@ rsonnel;
ean

(82) "Lenders! he lenders providing the debt financing described in the Financial
Submission; {

(83) dgommitment Letter" is defined in RFP Section 5.5(4);

(84) "Letter of Credit" is defined in RFP Section 9.1(2);

(85) "MAC" is defined in Section 1.1 of Part E of Part 2 of Schedule 3 to this RFP;
(86) “Major Re-scoping” is defined in Part 3 of Schedule 3 to the RFP;

(87)  "Ministry" is defined in the RFP Data Sheet;

(88)  "Mini-Perm Financing" has the meaning given in the Project Agreement.
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(89)  "Mini-Perm Period" is defined in Section 3.2(d)(i) of Part B of Part 4 of Schedule 3 to
this RFP;

(90) "MOI" is defined in RFP Section 1.1(5);

(91)  "MTQO" means the Ministry of Transportation Ontario;

(92) "Negotiations Proponents" is defined in RFP Section 8.1(1)(b);

(93) "NPV" means net present value;

(94) "OHSA" means the Occupational Health and Safety Act, R.S.0. 1990 c.0.1;

(95) "OIPC" is defined in RFP Section 1.1(1);

(96)  "Operational Term" has the meaning given in the Projec \n t;

(97)  "Operations, Maintenance and Rehabilitation Plan" @ ed in Section 7.1 of Part B
of Part 1 of Schedule 3 to this RFP;

(98)  "Phase 2" has the meaning given to it in S @ to this RFP;

(99)  "Phase 2a" has the meaning given in&\Qt Agreement.

(100) "Phase 2a Substantial Completi @em" is defined in Section 2.19 of Part E of
Part 2 of Schedule 3 to this RFP;

(101) "Preferred Proponent" i &n in RFP Section 1.1(2);

(102) "Prequalification S&Qdeﬁned in RFP Section 1.3(1)(a);

(103) "PrequaliﬁceN ubmission" is defined in RFP Section 1.2(1);

(104) "Prequ d Parties" is defined in RFP Section 1.2(1);

(105) %@ustment Envelope” is defined in Part 3 of Schedule 3 to the RFP;

(106) "Price Submission Form" means Schedule 6 to this RFP;

(107) "Project" is defined in RFP Section 1.1(6);

(108) "Project Agreement" are those documents listed as the "Project Agreement" in the
RFP Data Sheet;

(109) "Project Co" is the Preferred Proponent that has executed the Project Agreement with

the Signing Party or Parties;

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 66

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals

Highway 407 East Phase 2 RFP Version 1.0

(110) "Project Sustainability Plan" is defined in Section 4.1 of Part B of Part 1 of Schedule
3 to this RFP;

(111) "Proponent" is defined in RFP Section 1.1(2);

(112) "Proponent Representative" is defined in RFP Section 1.2(2);

(113) "Proponent Team Members" means all members of the Proponent team that were
identified in the RFQ process and were prequalified as a Proponent team to submit a Proposal in this
RFP Process;

(114) "Proponents Meeting" is defined in RFP Section 3.4.1(1);

(115) "Proposal" is defined in RFP Section 1.1(2); A

(116) "Proposal Information" is defined in RFP Section 3.8.4(0\

(117) "Proposal Information Licence" is defined in RFP @ 3.8.4(4);

(118) "Proposal Validity Period" is defined in RFP@n 5.4(1);

(119) "QMS" is defined in Section 2.2 of Pa rt 1 of Schedule 3 to this RFP;

(120) "Quality Management Plan" is de chedule 11 of the Project Agreement;

(121) "Quality Management Systemaéis @ed in Schedule 11 of the Project Agreement;

(122) "Rectification Notice" i &n in RFP Section 5.5(5)(a);

(123) "Rectification Noti onse" is defined in RFP Section 5.5(5)(a);

(124) "Reﬁnancinzx he meaning given in the Project Agreement;

(125) ”Reha& ion Payment" is defined in Part A of Schedule 20 to the Project
Agreement;

(126) “Re-scope Components” has the meaning given in Part 3 of Schedule 3 to the RFP;

(127) "RFI" is defined in RFP Section 3.2.2(1);

(128) "RFP" means this Request for Proposals;

(129) "RFP Data Sheet" means Schedule 1 to this RFP;

(130) "RFP Documents" is defined in RFP Section 2.1(1);

(131) "RFP Process" is defined in RFP Section 1.1(3);

CONFIDENTIAL — ECONOMIC INTERESTS OF ONTARIO Page 67

Queen’s Printer for Ontario © Copyright 2014 — This document must not be copied or reproduced in any manner without the written
permission of Infrastructure Ontario.



Request for Proposals
Highway 407 East Phase 2 RFP Version 1.0

(132) "RFQ" is defined in RFP Section 1.2(1);

(133) “Routine Re-scoping” is defined in Part 3 of Schedule 3 to the RFP;
(134) "Scheduled Visits" is defined in RFP Section 3.5.1(1);
(135) "Second Negotiations Proponent" is defined in RFP Section 8.1(1)(b);

(136) "Self Reporting PSOS Checklist" is defined in Section 5.3 of Part B of Part 1 of
Schedule 3 of this RFP;

(137) "Severe Market Disruption Event Date" is defined in RFP Section 10.3.2(1)(d)(1);

(138) "Signing Parties" is defined in RFP Section 1.1(7);
\u Ontario and the

(139) "Sponsors" is defined in RFP Section 1.1(1) and means In@
Client;

(140) "Spread Decrease" is defined in Section 2.1 of Part art 2 of Schedule 3 to this
RFP;

(141) "Submission Deadline" is defined in RE on 3.1(1);

(142) "Submission Requirements" mean ofithe submission requirements set out in this
RFP;
" 1s defi

(143) "Substantial Completion € ned in Section 2.20 of Part E of Part 2
Schedule 3 to this RFP;
(144) “Technical Adjus Qvelope” is defined in Part 3 of Schedule 3 to the RFP;

(145) "Technical SN“ ion" means the component of the Proposal submitted in response
in Part 1 of Schedule 3 to this RFP;

to the requirements set o\
(146) "Dec @ ubmission Information" means the information contained in the
Proponent's T ical Submission;

(147) "Termination Notice" is defined in RFP Section 5.5(5)(b);
(148) "Timetable" is defined in RFP Section 3.1(1);
(149) "Topic Meetings" is defined in Section 18.0(a) of Schedule 2 to this RFP;

(150) "Total Project Capital Costs" means all costs expected to be incurred by the
Proponent until Substantial Completion, as set out in the Financial Model. For example, Total
Project Capital Costs includes all construction costs, IOCIP costs, Cash Allowance Amounts, design
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fees, development fees, other consultants' costs, and interest and other construction period financing
costs;

(151) “Triggering Event” is defined in Part 3 of Schedule 3 to the RFP;

(152) "Traffic Management Plan" is defined in Schedule 15-1 of the Project Agreement;

and
(153) "Variances" is defined in Section 5.3.1(b) of Part B of Part 1 of Schedule 3 to this
RFP.
'\OQ
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